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Custody of Children in Divorce Suits 

THE CONFLICT OP LAWS PROBLEM 
By Hbrbbrt P. Goodrich^ 

Divoroe litigation continues to create elusive problems for lawyers 
as well as sodologists. The questions seem especially puzzling 
when they raise points in the field of Conflict of Laws. The recog- 
nition to be given to foreign divorce decrees, the enforcement of 
foreign orders for payment of alimony, to dte two common instances, 
have been the subject of sharply conflicting adjudications. The 
effect to be given an award of tiie custody of children raises equally 
interesting questions. Especially is this true in the light of changing 
views on the domicile of n:iarried women, and the increasing recog- 
nition, by statute and decision, of the equality of the mother's 
rights in the custody and control of the children of a marriage. 

A recent Or^;on decision* raises nice points on the subject. A 
wife sued her husband for divoroe in California, where both were 
domiciled. She was granted a decree of divoroe, custody of the 
children was awarded her (provision' beingmade for access to them by 
the father), and it was ordered that the children should not be re- 
moved from the county without the court's permission. The 
mother sought and obtained permission to take the children on a 
visit to Or^;on. Instead of returning with them at the time speci- 
fied in the judge's order she established her residence in Oregon, and 
remained there with the children. The father sought and obtained 
in California a modification of the decree, by which the custody of 
the diildren was awarded to him. Service of notice of this pro- 
ceeding was made at the home of the wife's parents, where she had 
lived before going to Oregon. Thus aimed, the father then endeavor- 
ed in habeas corpus proceedings in Oregon to obtain possession of the 
diildren. The Oregon court sustained the claims of the mother. 

'Professor of Law, College of Law, State University of Iowa. 
■Griffin V. Griffin. 95 Or. 78 (1920). 
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2 CORNELL LAW QUARTERLY 

There are difltetfltiW in the way of any solution of the problem 
presented bjr,'st;ch* a case. Did the mother change the domicile of 
the children: Vy taking them to Oregon with her. and establishing her 
dorf^ciltf -there? If so, how can a California court's order aifect the 
^.«tetui of persons now domiciled in Oregon? Of coursea court does 
.'*;.'t^tet the status of a citizen of another state in granting a divorce in 
. ' * a forum where only one spouse is domiciled, but only as an incidental 
result of authorized action upon the status of one over whom there is 
jurisdiction. One spouse cannot be freed without freeing the other. 
It is hard to see how the mother and child relation here can be acted 
upon by a court having domiciliary jurisdiction over neither. On 
the other hand it is equally hard to see how the California court, once 
having jurisdiction in this cause, can lose its power to make orders 
which ^ould be entitled to recognition, because of the removal of 
the mother and children before a complete termination of the litiga- 
tion. If the father had clandestinely taken the children out of the 
state before any decree had been rendered, surely that would not 
have defeated the court's power, but merely have made more difficult 
the enforcement of orders made. And in the Oregon case the 
California decree giving the mother the children was interlocutory 
merely. Even had it been the final decree in the divorce suit, it 
would, by the general practice, be open to modification as to custody 
of the children. Then does the firstoourt have power to determine 
the question of custody imtil the children reach their majority, no 
matter where the parents live? 

To state the questions generally — (i) what constitutes jurisdic- 
tion, from the standpoint of Conflict of Laws, to render a decreeaward- 
ing custody of a minor diild; (2) what effect should sudi an awaxd 
have in another state? 

Matters of status, that is, the more or less permanent relations of 
an individual with other persons which are terminable by law, not 
merely by his consent, are determined as a general rule by the law of 
the individual's domicile. This rule in Conflict of Laws is based 
on the proposition that it is the state of his domicile which is most 
concerned in his personal, as distinguished from his business relations. 
So it is the law of his domicile and only that law that grants him a 
divorce. Jurisdiction for legitimation' and adoption of children^ 
likewise depends on domicile. 

It would seem, though it is not an open and shut proposition, that 
the award of the custody of children in a divorce suit is an adjudica- 

■Minor, Conflict of Laws, sec. 97 et seq. 
VWtf, sec loi. 
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CUSTODY OF CHILDREN 3 

tion affecting status and so properly made only where the child is 
domiciled, and where, it would seem, the parent to whom the child 
is awarded is domiciled. 

A decree of custody makes vital changes in the relationship of 
parent and child. Itmakesone spouse the guardian of the child to the 
almost complete exclusion of the other, while the order is in effect. 
While it does not, as unguarded language has suggested,^ end the 
parent and child relation with the parent deprived of custody,* yet it 
does make such important changes that a decree purporting to be more 
than a temporary police regulation should not be made otherwise 
than at the domicile. One parent is deprived of the society, services, 
and control of the education of the child; his consent may not be 
required for its adoption by another;' the parent having custody can 
change the child's domidle.* 

While a neglected child may be picked up and protected even as 
againstapaientor duly appointed guardian,irrespectiveofitsresidence,* 
this is a police measure for the protection of the child, and not a change 
of parent-child relation. There is a comparable situation in divorce. 
While a dissolution of the noarriage requires domicile for founding 
jurisdiction, there can be a judicial separation, with protection to the 
wife from the husband's cruelty, wherever there is actual residence.*® 

Denial of the importance of domicile** in this matter of the guard- 
ianship of the child comes, it is to be believed, from the various mean- 
ings with which we use the term guardian. In our use of the term we 
appoint a "guardian " at a ward's domicile who controls the ward's 
person and property there; we appoint another "guardian" wherever 
there may be property of the ward's; we appoint a "guardian" when- 
ever a minor needs a person sui juris todo a legal act for him anywhere. 

"Willdiison V. Deming, So III., 342 (1875). 

*A father may be, and by the better authority is, liable for his child's support, 
even though he may not be entitled to its custody. See collections of authority, 
2 L. R. A. (N.S.) 852; 38 LJ^.A. (N.S.) ^, And when the spouse to whom the 
diild is committed dies, by the weight ot authority the claim of the survivor to 
the child may be asserted. Clark v. Lyon,82 Neb. 625 (1908); 20 L.R.A. (N.S.) 
171 and cases collected in L.R.A. note; Taylor v. Jeter, 33 Ga. 195 (1862). But 
see Wilkinson v. Deming, supra, note 5. 

'See cases collected in Ann. Cas. 1914 p. 223. 

"Toledo Traction Co. v. Cameron, 137 Fed. 48 (1905); Pox v. Hicks, 81 Minn. 
197 (1900); supra note 2; Groves v. Barto, 109 Wash. 112 (1919). ButseeCom.v. 
Thatcher, 38 Pa. Co. Ct. 137 (1910). 

|Hartman v. Henry, 280 Mo. 478 (1920). Statutes on this subject are ahnost 
umversaL See for example, Iowa Cmnpiled Code, sec. 2089 and following. 

^"Armytage v. Armytase, [ 1898] Probate 1 78. Of course a statute may require 
domidle even for this rduef if the law-making body sees fit to enact it. 

^De la Montanya v. De la Montanya, 1 12 Cal. loi (1896) ; further, between the 
same parties, 112 Cal. 131 (1896). 
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4 CORNELL LAW QUARTERLY 

A person who is merely custodian of a minor's property obviously 
bears no personal relation to the ward. ''It is not an example of status, 
but a power over property."" A guardian who really bears a personal 
relation to his ward, so that he can change the ward's domicile, for 
instance, must be appointed at the domicile." 

The location of the child's domicile raises a nice question. Under 
the common law view it would be open to little doubt; if the father is 
living, the minor child's domicile follows his.** An abandonment of 
his family would take away the father's power of changing the child's 
domicile" but this would not necessarily result in giving the mother 
power to change it." The fact that the spouses lived apart, or that 
the wife left the husband for cause, taking the children with her, did 
not give the mother the power to change the children's domicile away 
from that of the father.*^ This is a Ic^cal application of common law 
ideas on the subject. Presumably this will still hold good under stat^ 
utes where the father's prior claim to the children is still recognized.** 
Even if in such a jurisdiction it is held, in accordance with the modem 
tendency, that the wife could acquire her separate domicile under facts 
such as those mentioned, the father could still be held to control the 
domicile of the diildren. But statutes in a very considerable number 
of states announce that father and mother have equal rights over their 



"Beale on the Conflict of Laws, sec. 147. 

"See on this, Minor, Conflict of Laws, sees. 11 5- 116. 

■'For a full collection of cases, see 49 L.R.A. (N.S.) 860. 

"Inre Vance, 92 CaL 195 (1891); People v. Dewey, 50 N.Y. supp, 10^ 13 (1898); 
In re Rogers, 11 Oh. Dec 806 (1895). 

I'She was held to have changed it in People v. Dewey, supra, note 15, but there 
she had been divorced, and while the decree did not award her custody of the 
child, the latter did in fact accompany her mother. 

»^unt V. Hunt, 94 Ga. 257 (1893), semble; Van Hoffman v. Ward, 4 Redf. 
(N. Y.) 244 {i9%o), sembU; Cannon's Estate, 15 Pa. Co. Ct. 312 (1894). 

^'Such statutes frequently take the form of a declaration that the father is 
the natural guardian cf his children; in event of his death or in- 
capacity, the mother. See Ark., Crawford and Moses, Digest Stat., sec. 4991 ! 
California, 2 Kerr's Cyc. Code.sec. i97;Georgia, Code sees. 30J1, 3022; Louisiana 
Merrick's Rev. Civ. Oxle, 2nd ed.,sec. 216; Michigan, Howcdl's Stat. sec. 11, 557; 
Montana, Rev. Code, sees. 3742, 3743; Nebraska, Rev. Laws, 19 12, sec. 6153; 
North Carolina, Con. Stat. 1919, sec. 2152; North Dakota, Rev. Codes, 1905 
sec. 8240; Oklahoma, Rev. Laws 1910, sec. 6530; Oregon, Laws 
1920, sec. 1 3 14; Wisconsin, Statutes 1919, sec. 3964. A recent statute in Wis- 
consin is rqported to have changed this. The reference is not yet available. 

It is sometimes provided that if the parents live apart, a court may award 
custody of the children to one or the other. See California, Kerr's Code {supra) 
sec. loiB; Montana Rev. Code, sec. 3743; Jones &Addington 111. Stat. Ann. sec. 
6001 ; Maine. Rev. Stat. 191 1, Ch. 64, 345; Mass. Rev. Laws 1902, Ch. 154, sec. 37; 
Ohio Gen. Code 1910, sec. 8032. 



Digitized by 



Google 



CUSTODY OF CHILDREN 5 

children.^' Suppose in such a state a mother, having grounds for 
divorce, moves her domicile to another state where there is also 
such a statute, taking the children with her. Are not the children 
domiciled with the mother? Indeed, tmder such statutes, it would 
seem, wherever the wife does have power to establish a separate 
domicile,*^ and does so, that, if the children live with her, their dom- 
icile would be with the mother." There would be, then, true juris- 
diction to award custody of the children, if the theory so far is correct. 
That the basis of an effective custody decree is domicile seenos 
fairly well established by authorities. Thus, it has been held that 
the decree should not be made when the domicile is elsewhere." 
Decrees for custody of children mode when the children's domicile 
was not in the state when the decree was rendered have been denied 
recognition." Where the child is domiciled in the state where the 
cause is pending, the jurisdiction of the court is not defeated because 
the children are not in court, whether their removal was to frustrate 
the effect of a decree or any other purpose." 

^*Idaho, Comp. Stat. 1919, sec. 4681 (cf. however, sec. 4655); lUinois, Tones ft 
AddingtonStat. Ann., sec. 6001 ; Iowa, Compiled Code 1919, sec 6641; Kansas, 
Gen. Stat, 1909, sec. 3066; Minnesota, Rev. Laws 1905, sec. 3834; Missouri, Rev. 
Stat. 1919, sec. 371; New Hampshire, Laws 191 1, Ch, 104; New York, B. C. 
G. Stat, sec. 81, Domestic Rel. Law; Washington, Remington ft Ballinger's Code, 
sec. 5932. 

*9or a discussion of this point, see a note in a forthcoming number of 20 Mich. 
L.Rev. 

'^Either the effect of the statute would be as indicated, that the mother could 
diange the child's domicile, or it might be said that neither could 
change it against the will of the other — ^that the statute had not nven the mother 
the power, but deprived the father of it. In White v. White, 77 N. H. 26 (1913), 
the court said that a father stealing away a child from N. H. when it lived with 
the mother, did not change the child's domicile from N. H. There was a statute 
giving the ntiother equal rights regarding the diildren. 

Compare Kline v. Kline, 57 Iowa 386 (1881). A husband has secured a divorce 
decree m Wisconsin, with an award of the custody of the children to him. The 
wife had, two y^ars before, come to Iowa, and maintained her home there wi^ 
the children. When the husband sought to obtain possession of the children in 
Iowa by virtue of the Wisconsin decree, it was held that he could not do so since 
the Wisconsin court had no jurisdiction to award custody. This necessarily says: 
(i) that the wife had an Iowa domicile; (2) that her domicile became that of the 
duldren when they actually lived with her. Cf. Fox v. Hicks, 81 Minn. 197 (1900) 
where a mother, i^en custody of a child, could change its domicile, even though 
she had not been divorced. 

"People V. Winston, 52 N. Y. Supp. 814 (1898); Harris v. Harris, 115 nTc 
587 (1894) ; Vetterlein, Petitioner, 14 R. 1. 378 (1884) ; Lanning v. Gregory, 100 Tex. 
310 (1907). 

"Kline v. Kline, 57 Iowa 386 (1881); People v. Dewey, 50 N. Y. Supp. 1013 
(1898); See Rodgers v. Rodgers, 56 Kan. 483 (1896). 

"Bennett v. Bennett, i Deady 299 (1867); Avery v. Avery, 33 Kan. i (1885); 
White V. White, 77 N. H. 26 (i9i3);Statev. Khoades, 29 Wash. 61 (1902); 
Anderson v. Anderson, 81 S. E. (W. Va.) 706 (1914) ; Inre Davis, 25 Ont. Rep. 579. 
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domicile established? Ordinarily one wcmld expect the sovereign 
power of the new domicile to have sole control over the status of its 
citizens. But when did the first court lose jurisdiction? Its order 
was ntiade subject to modification; are not the parties still before the 
court so long as the question of custody is involved? 

Decisions in personal actions furnish an interesting analogy. It is 
well settled that the departure of a defendant from the state prior to 
judgment will not impair the validity of a judgment rendered after 
personal service of process within the state where the action is 
brought." ''Where a court has acquired full jurisdiction in a cause, 
it retains it until the cause is finally determined."*^ In the striking 
case of Fitzsimmons v, Johnson,^ certain persons named as executors 
in a will qualified and entered upon the performance of their duties. 
They made what purported to be their final settlement of the estate, 
and were discharged. More than twenty years later, one of the res- 
iduary legatees filed a x>etition in error to review the judgment of the 
Probate Court. One of the executors was dead, service by publication 
was made on the other, a non-resident of the state. The judgment of 
the Probate Court was set aside and judgment for a large sum finally 
entered against the Uving executor. This was held a vaUd cause of 
action against him in Tennessee. Here was involved not alone a 
modification of a judgment in the court rendering it, but the point 
of whether proceedings in error did not constitute a new suit, so that 
personal service within the jurisdiction was requisite. "If a judicial 
proceeding is begun with jurisdiction over the person of the party 
concerned it is within the power of a state to bind him by every 
subsequent order in the cause." "This is one of the decencies 
of civilization which no one would dispute. "•• 

A defendant in a divorce suit, before the court by personal service, 
does not oust the court of jurisdiction to make an effective judgment 
for alimony against him by removing from the state.*' In an action 
in rem, it would not, surely, be contended that removal of the res from 
the state, after process was once duly begun, would make the decree 
any less effective.'* 



"Darrah v. Watson, 36 Iowa 116 (1872). 

**B]ack on Judgments, sec. 912. 

"90 Tenn. 416 (1891). 

••Both quotations are from the opinion by Mr. Justice Holmes in Michigan 
Trust Co. V. Ferry, 228 U. S. 346 (1912). 

•'McSherry v. McSherry, 113 Md. 395 (1910); Laing v. Rigney, 160 U. S. 
531 (1895). 

••Freeman on Judgments, (3rd ed.) sec 37. 
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CUSTODY OF CHILDREN 9 

All of these analogies lead to the oondusion that a court making 
an order awarding custody of children in a divorce suit, if the court 
has jurisdiction, that is, if the parent and the child are domicQed there, 
retains jurisdiction in spite of removal of parties from the state. 
It retains jurisdiction so long as the custody of the diild is involved. 
Jurisdiction would be ended of course when the child became of age. 
It would be ended, too, by the death of the parent into whose custody 
the child was given.*' Future disposition of the minor is not then a 
part of the divorce proceedings. Until that time, orders made by the 
first court should control. In the matter of enforcement, this court 
can bring strong economic pressure on a party, even though absent^ 
by requiring a bond conditioned upon full obedience to the court's 
order, and requiring such bond as a condition of securing custody of 
the diild.^® Without that, the custody order, whether as originally 
made, or subsequently amended, ought, it would seem, to receive 
fuU faith and credit elsewhere. 

This view is not without authority in its support. The Supreme 
Court of Maine, considering the point that a parent to whom a child 
was awarded might move beyond the borders of the state, said.*^ 
"*««the child is not removed from the jurisdiction of the court 
That has already attached. The decree is a conditional one, subject 
to modification and change. The mother takes the child subject to 
that condition. On any proper process for a change she is bound 
wherever she may be to take notice, and though she may not person- 
ally be within the jurisdiction of the court, the subject matter is, so 
that the judgment of the court will be valid and binding upon her, 
and by the provisions of the Constitution of the United States may be 
enforced against her in another state***. "^ 

Equally respectable authority has taken the other view. Recogniz- 
ing the original decision as entitled to full faith and credit, the power 
of the first court is lost, it is said, when the domicile of the parties 
concerned is established in another state.^ 

••Pinney v. Sulzen, 91 Kan. 407 (1914); Clarke v. Lyon, 82 Neb. 625 (1908). 

^^See L.R.A. 191 5 A. 576 note. See also Parrish v. Parrish, 1 16 Va. 476 (1914) ; 
and In re Bort, 25 Kan. 308 (1881). 

^^Stetson V. Stetson, 80 Me. 483, (1888}. 

•Accord; Wakefield v. Ives, supra, note 30; State ex rd Nipp.v. Dist. Ct., 
supra, note 30; In Morrill v. Morrill, supra, note 3 1 , the court made a modification of 
its anginal order though the mother to whom the children had been awarded had 
married a Get man and was living in Germany. It said, however, that it was not 
dealing with the question from the Conflict of Laws side. 

•Milner v. Galiin, 139 Ga. 109 (1912); Griffin v. Griffin, supra, note 30; 
Groves v. Barto, supra, note 8, (See comment on this case in 20 Col. L. Rev. 491). 
Professor Beale evidently approves of this line of authorities. See his "Progress 
of the Law," 34 Harv. L. Rev. on pp. 57, 58, and 59. 
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The role of the prophet is always, and deservedly, anextra-hassaid- 
oos one* but the writer ventures tiie guess that here, as elsewhere, the 
future tendency will be constantly in the direction of fuller and more 
ooDQiplete recognition of decrees of sister states. 
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Nomic and Anomic Relations 

By Albbrt Kocourbk^ 

Tenninology is not entirely a matter of dioiee. Whether terms 
shall be used or not, to designate reoognized ideas in a developed 
science may reduce to necessity. This may be quiddy seen in the 
higher mathematics. The elaborate and complex body of learning 
dealing with fimctions would be inoperable without a correspond- 
ingly elaborate and complex notation and terminology.^ 

Even the use of specific terms is not altogether a matter of choice. 
This is more especially true of those sciences whidi are concretdy 
realized in art. If custom has attached a meaning, or even a variety 
of meanings to a term, there is little prospect of changing it. The 
law is a good illustration of a science whidi is directiy realized, and 
which has its basis of existence in art or application. If the field is 
open and reception of a new term does not depend upon the aoquies- 
ence of the practidoner, invention may succeed. A part of Bentham's 
terminology has lived because it has been received by jurists and 
because the practidng lawyer has not had to be consulted.* The 
jurist may know, and operate with, ''investitive" and ''divestitive' 
facts, but the attorney will continue to the end to speak of contract 



<I¥ofe88or of Law, Nortliwestern Univenity School of Law. 

lATenninolQsymaytakethefonnaf symbols as best shown in the moBteztensve 
way in the mattiematical "Pormtilaric" of Peano. Symbolic tenninology where or- 
dinary words of common speech have been replaced by signs is cQed "pasi- 
eraph^". See BuraU ForH "Una Questione sui Numen tnmsfiniti" (Rendioonta 
del Cfiroolo Matematico di Palermo, XI); Whitehead and Russdl "Prindpia 
Mathematical; Poincar^ '^Science and Method" (cap. lii, "Mathematics and 
I^c"); "£ncy. of the Phil. Sciences", voL I: "The Principles of Logic' 
(mndelband). 

Ki. Wigmore, "Terminology of L^al Science," 28 Harv. L. Rev. 1. In 
that article Dean Wigmore has prmred a systematic group of names to indicate 
the fields of l^;al ideas and the metnods of deaHog with legal phenomena. So far 
as Dean Wigmore's arrangement dirolaoes the amorphous term "jurisprudence," 
it is to be especially commended. A rigid distinction may be observed between 
art and science not only in law but elsewhere. The art side of our laW is almost 
purely historical — a system of Germanic ideas clothed in Latin and Norman 
French — and the terms which are used to indicate the objects and operations of 
this art are little injSuenced by the mental operations and symbology of the 
abstract science of law. Homology, therefore, may well be Greek in its sdenoe, 
and Latin in its art. 

II 
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and releases, simply, and properly enough, becatise he is not nonnally 
interested in classification or any other mere abstraction.* 

If. on the^other hand, an effort wei« made to substitute an entirely 
new word for "right" which as used by the practical man has 
a dozen distinct meanings, it would doubtless fail for the plain reason 
that ''right" as a term of art either in English, bastard French, or 
Latin, has been used by lawyers and judges of our system of law for 
more than eight centuries. We look upon it as hopeless even to 
persuade a new generation to use the term "right" ir one pief er r ed 
meaning of its dozen variants. But inertia against innovation is not 
to be charged solely to the hewer of legal wood. It is a state of mind 
common to all. Even in that field of legal science which does not 
find its support in the dialect of attorneys and which thereforemay 
have a language of its own, this inertia will be speedily encountered. 

We have spoken of terminology as not being aibitrary and as being 
determined by necessity for the represertation of ideas ill a commun- 
icable science and as fettered by traditions which have appropriated 
certain meanings and even a plurality of meanings to given terms. 
We now come to speak of certain n^;ative limitations upon termi- 
nology. These noay be enumerated as of chief importance: 

I. Terms must be applied to existents and can not beappliedto 
non-existents. This test is all the difference which can be found 
between spiritualism on one hand and chemistry on the other. These 
existentsmay, and in some sciences must, be only highly problematical ; 
as, for example, an undiscovered (to the senses) element, planet, or 
germ. Again, the existent maybe only partially defined; but it will 
not generally be useful to indicate only a general negative except as a 
finality of an operation. Thus, there is no specific term for the idea 
of "no-duty". In the many centuries of scientific jurisprudence no 
need has been felt by jurists in any country for a synonym for "no- 
duty", positive in form, because the concept of "no-duty" is the 
final term of negation. But a general negative may be tdso inter- 



'It may be asserted with some oonfidence that one of the chief reasons (next in 
importance to the mechanical fact, and growing out of it, that English law was 
administa^ under a centralized system of courts) that English law survived the 
tidal wave of Roman law renaissance, was the existence of a compact body ol 
terms, especially in the departments of land law, and procedure which clothed so 
well and so completely the ideas cturent in the fateful years of decision that no 
intellectual need for improvement was then practically felt. "English law was 
tough and impervious to foreign influences because it was highly technical, and 
it was hiehly technical because English lawyers had been able to make a vocabu- 
lary to define their concepts, to think sharply as the man of science thinks": 
MaiUand, Year Books of Edw.II, Introd. xxxvi Vol I (Selden Society, VoL 
XVII). 
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NOMIC AND ANOMIC RELA TIONS 13 

mediate to a specific n^;ative in which case the specific negative 
becomes an existent, and, as such, ordinarily requires a name in 
accordance with the rule.^ 

2. The existents to whidi terms are applied must be of sufficient 
importance to make the effort of labeling practically useful in the 
communication of ideas. It is not every existent* wtuch has a spe- 
cific name; on the contrary, the great bulk of them have no such 
names. They are either grouped under general ideas of form, 
origin, quality, or function, or they are measured in degrees of motion 
er intervals of space. For example, the common thermometer is 
usually a table of d^jees of expansion. Sometimes such a thermome- 
ter may label the freezing point of water, "summer heat", and the 
boiling point of water. So, also, in the law, the great bulk of exists 
ents are nameless being grouped tmder such general ideas as Tort, 
Contract, Quasi Tort, Quasi Contract, Grant, Trust, etc.* 

What is scientifically useful is not at any time well indicated by 
prevailing practice. The extent to which the law has developed in 
the matter of terminology and classification may be shown in a strik- 
ing way by comparing the table of an early abridgment such as Statham 
or Fitzherbert, with a modem digest or encyclopedia classification. 
Many of the early titles will be found to be obsolete and htmdreds of 
new tities will be found to have been added.^ Advance in any science 
is measured by increasing clearness of distinction, and clearness of 
distinction is not attained tmtil suitable terms are invented to express 
the distinctions which are found to exist. 

Sometimes an existent which has been well recognized without a 
specific name is brought out in dearer relief by the mere fact that a 
name is employed. This may be illustrated by the "right of 
unimpaired pecuniary condition".' 

'As an tdUmaU nes^tion, "no duty" (i.e., no duty is owed) also means that there 
is no other l^al relation, i.e., there is no daim, no power, no liability, no immunity, 
no privil^e, no disability. In short, it means the absence c^ any l^al relation. 
As an intermediate n^ative, it means, when reduced to its lowest term, "privilege". 
See, for a systematic table of jtiral n^[atives, "Tabulae Minoresjurisprudentiae", 
30 Yale L. Jour., 219. 

*No distinction is taken in this discussion between "existence" and "reality". 
An ilhision, for example, is an existent, but it is not real. See Afrrs, "A Fragment 
of the Human Mind'^ (1919) PP • 106 sq. 

'For an interesting "Classification of Obligations" by Prof. Henry W, BaUantine, 
see 15 lU. L. Rev., 310. See, also, the remarks on classification of Torts by Prof. 
Jeremiah Smith, "Torts without Particular Names", in 69 Penn. L. Rev., 91. 

'There are two hundred and fifty- eight titles in Statham's Abridgment. At 
least seventv-six of these are tmknown to otu* modem law : Klingelsmith, Statham's 
Ahr., Introd. xx, Vol. I. (Boston Book Co., 191 5) 

*Terry, "Leading Principles of Anglo-American Law", (1884) sees. 126, 350- 
357, 373-4. 40i, 529. 
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In other cases, as a new exigent oomes into being, it is qtdddy 
labeled so that its peculiarites are easily recognized as shown by the 
"right of privacy". 

3. The terms employed must be logically consistent and must 
unite the legal phenomona embraced into a unified whole. 

II 

In a wide sense, a relation is only a complex-fact.* Theie is involved 
in this concept the idea of some sort of connection between two or 
more facts considered as objects. In other words, a rdation is a 
fact concerning facts. For example, there may be rdations of objects 
connected in time, as of eaiUer and later time; in space, as of posi- 
tion; of difference of motion, as faster and slower; of series; of order; 
of causation; of quality; of action and reaction; of modality.^* 
In the sense of the law, however, the oonceptof rdation is a very Vaoor 
ited one. A legal relation (strict sense) is that kind of fact 
where one person may control or daim to control, presently or con- 
tingently, with the aid of the law, the sphere of personality of 
another. 

It is a r^:ulative rdation between two persons. 

(i) Legal rdations can escist only between persons. There is no 
legal relation between a person and an object. All rdations, as 
shown, are purdy factual, but a legal rdation is that kind of factual 
rdation which the law will act upon, for and upon the motion of one 
person against another. There are laws prohibiting crudty to 
animals, but an animal can not be heard to complain of its crud 
treatment. 

Sometimes an object is dealt with as if it were a person, in proced- 
ural actions in rem; as, for example, in a libd proceeding against a 
ship, or in an attachment of goods. Whether the object is personi- 
fied or not is immaterial. In a proceeding tmder the revenue law or 
under a pure food law, the object may be expressly named as defen- 



to WkiUhead and Russell ("Principia Mathematical, Cambridge, 



1910, Vol. I, pp. 211 sq., 244 sq.) "a relation.... may be regarded as a dass of 
couples (x, y) for which some function T (x, y) is true" (p.211). The uses d 
different sorts of relations (W. & R.) are: i. to give rise to descriptive functions; 
2. correlations between different classes; and 3. to generate series. Cf Baldwin^ 
* 'Diet. Phil. & Psych," s. v. "relation". _ 

^*The classical categories are those of Aristotle and Kant. Ac n i'x 

modem philosopher, s3l philosophy reduces to the cat^ories: Rile' » ".r.u^ 

Metaphysica", sec. 2, 14. This generalization includes nomolog> .Ha >^':1- 
ceptual science, although the voluntary element in it and the facte ..'it r >'U 
accident make their application less certain than in mathematic ■ or m l.gio. 
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dant; in attacfainent or sequestration proceedings, the person actu- 
ally interested may be named or described; but, in both cases, the 
essence of the matter is adjudication of the interests of living persons. 
The use of personification here is not that of mere hypothecs as used 
in the nature sciences. The function of artificial personification in 
sudi cases is two-fold: (a) to make it possible to deal with the interests 
of living persons who are anon3rmous or beyond the reach of the courts ; 
and (b) to simplify legal relations by combining all the legal interests 
of an aggregate of persons in a common enterprise, in a new legal 
personality. The latter object may be accomplished either (i) by 
personifying the aggr^ate of persons (e.g., corporation); or (ii) by 
peisonifying an aggregate of objects or of proprietary legal advantages 
(e.g., foundation)." The difference between the latter two methods 
of personification is simply one of technical detail. In substance 
they are the same in function. 

Legal personification, therefore, is not one of Vaihinger's types of 
"als ob"'^ it is an eadstent; it is that kind of existent which is real, and 
as real as anything else in the domain of l^;al thought. Much of the 
perpetual discussion about the idea of corporateness is amere debate 
about won3s. There is no actual dispute about the facts. The 
corporation is dealt with in the law not simply "as if" it were a 
person, but it is treated as a person; and no one doubts that behind 
this actual personality thereisannianifoldof httman interests through 
which the activity of the corporation is worked out in the direct 
interest of living persons. The fiction of corporateness lies not, there^ 
fore, in its existence (for the law deals exclusively with concepts) but 
in its method of functioning. A corporation cannot be invested by 
any miracle of the law with the attributes of human personality; it 
can not, for example, have a psychological will,^ but the law may 
attribute to it the will of its agents and representatives. From the 

"The trust is a non-statutory device which has the same object as the cor- 
poration. The Massachusetts Trust has been commonly resorted to where 
corporate organization is inexpedient or impossible. For example, in Illinois 
where corporations could (tmtu recently) own only "so much real and peraonal 
estate as shall be necessary for the transaction of their business", and where 
corporations could not be organized to own real estate (J. & A. Ann. St. sees. 2418, 
2422), the trust idea was frequently resorted to for the purpose of holding valu- 
able tracts of land for lease or sale. "It is expedient that property in which 
laree numbers of persons are interested in common should be vested in trustees": 
Sjxlrronf', "Tt:ris", (3rd ed.), sec. 90, p.233. 

""► hilosojiue des Als Ob". Cf. Tourtoulon, "Les Prindpes Philosophiques 
u IL^i.oire au iJv.it" Author's appendix to American edition: Modem Legal 
Philosophy :jv.ruis, X:'!I. 

^Windsckeid-Kitp; Pand.",(9thed.) i,sec59;5cA«^^,"Bcgriffd.Subj.Rechts' 
«cc. 30, p 316 (330;. 
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standpoint of the nature sciences, the " wiU" of a corporation is not a 
will at aU, and to speak of it as "will" is to employ a pure fiction." 
The difl&culty can only be avoided by substituting a new word for 
"wiU" and the theory of corporateness will be greatly aided if the 
psychological connotation can be obliterated. 

(2) Legal relations, in the strict, ultimate sense, can exist only 
between two persons.^* As relations in general are classifiable in a 
great many ways, so, also, legal relations may be described under 
various arrangements, (a) logical, (b) juristic and (c) practical. 
Simply to illustrate the types a few examples will be given of each as 
follows: 

(a) Logical: Legal relations are simple and complex. Thus, if A 
owes B an executory performance, this is a simple (unitary) relation," 
but if A and B are partners the relation is complex, involving a chang- 
ing series of daims and powers and duties and liabilities. Again, if 
A owes B money payable in installments, or owes other repeated acts 
of performance, the relation is theoretically complex, (plurinary) 
though the law may treat it for some purposes as simple." 

^^The basis of liability of a oorporation for the acts of its a^fents is not different 
in principle from respondeat superior. The liability of a living principal "can be 
discussed and expressed" .... "without borrowing support from a supposed his* 
tone fiction": Wiimore, "Responsibility for Tortious Acts", j Aug. Am. L. Hist 
474 (537)- The same observation may be made for the liabihty of a corporation. 
That a living principal may act "per aUum" is as much a fiction as that a corpora* 
tion may act at all. Cf. Salmond, "Jtuis", (3rd. ed) sec. 149, p. 381. 

''Until very recent years the question of how many persons can participate in 
one legal relation does not seem to have been considered. The late Prof. Hohfeld 
was the first Anjglo-American jurist to suggest that a so-called right in rem did not 
consist of a daim in one person against a multitude of other persons, but that a 
right in rem is a dass of couples: Fundamental Legal Conceptions as Applied to 
Judicial Reasoning," 26 Yale L. Jour. 710 (718). Professor Arthur L. Carbin, has 
generalized this rule as follows: "The term 'legal relation' should always be used 
with reference to two persons, neither more nor less": 29 Yale L. Jour. 164-5. 
See, also, Prof. Corbin^s Anson "Contract" 3 Am. ed. p. 388, n.i. 

Continental opinion represented by a considerable bulk of literature dealing 
with this topic, which appears to take no distinction between simple and complex 
legal relations, is almost unanimously the other way. Thus, Jvindscheid says 
that"rightsandliabilitiesma^attachtoaplurality of persons". Pand.sec. 51, 1 p.229 

On the definition of relation, see note 11, supra. Richard C. Harrison, Esq., of 
the San Frandsoo bar to whom the writer is indebted for penetrating suggestions 
on the subject of "relation" in general, has called attention also to the per- 
tinent (but undiscussed) statement of Poincare: 

"A relation is incomprehensible without two terms. It is impossible to have 
the intuition (a priori S3aithetic judgment) of a relation without having at the same 
time the intuition of its two terms, and without remarking that thev are two, 
since for a relation to be conceivable, they must be two and two only : "Science 
and Method" (Maitland's trans., undated), p. 164. 

"That is to say, it is unitary, considered from the point of view of the claim to 
have the debt paid. The whole situation, however, actually is complex (plurinary). 
B has claims against others not to interfere with the performance of A'& duty by 
fraud, etc. A has a (simple) power also to destroy the claim either by anticipatory 
(e.g. bankruptcy), or by ultimate breach, or by performance. 
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Dtiadic, triadic, etc. relations: No legal relation can be monadic. 
A person cannot have a legal relation to himself. There are, th^fore, 
in law no sibi-relations (e.g. emotion) as in psychology. The sim- 
plest, and the ultimate, form of legal relation is dtiadic — one person to 
another person-since there must be in any relation always a '' referent" 
and a "relate" (which considered together are called corrdates), and 
since in the law these terms must always represent persons or legal 
attitudes of persons standing in contrast and often in conflict with 
each other. Examples of triadic legal relations are principal and 
agent; surety, debtor, and creditor. It will be noticed that triadic 
relations are normally complex (plurinary), reducing to a variety 
of simple (unitary) relations. Thus an agent has power to bind his 
principal within the scope of his employment, but in exercising his 
power he owes a duty to his principal. The third person also as to the 
same act owes or may owe certain duties either to the agent, to the 
principal, or to both. 

(b) Juristic}^ Relations may be active or passive, as where an 
act of a person owing a duty is constrained, or where the dominus of 
the relation can act with legal effect against another under a power. 
The relation is called active or passive from the standpoint of the 
dominus. 

Positive or n^ative relations: Thus where a positive act is due from 
the servus of the relation (e.g. to perform his promise), the relation is 
positive; where a negative act is due from the servus of the relation 
(e.g., duty not to commit a trespass), the relation is negative. In this 
category, the relation is based on the act of the servus of the relation. 

Uni-promissory and bi-promissory:^'here, in one case, the promise 
is found only on one side; in the other, promises are found on both 
sides of the same duadic relation. Here, too, it will be observed that 
the relation is complex and constituted at least of two ultimate 
contractual legal relations. 



^Thus, the daim may be indivisible for the ptirpcee of partial assi^^mnent or for 
suit on one or more acts of performance. If a contract is "entire", full per- 
formance ordinarily must be made on both sides before new legal relations can 
arise not created by wrongful act. 

>*There is no fixed distinction between logical and juristic categories. Juristic 
categories are only those kinds of logical categories which have become assimi- 
lated in the language of lawyers or jurists. 

^•This terminology is used by Professor Henry W, BaUantine: "Classification of 
Obligations", 15 lU. L. Rev., 310 (317). The terms "unilateral" and "bilateral" 
seem highly objectionable since they do not serve directly to qualify the promise 
element in contracts. All legal relations, unlimited to agreements, and, least of 
all, to contracts, neoessarilv are two-sided. Cf. Ewart in 40 Can. L. Times, 86. 
See, also, Salnumd, "Juris'*^ (3rd. ed.), sec 121, pp. 308 sq. 
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Relations considered from the standpoint of the number of person 
associated are, as we have shown, duadic (the ultimate form), triad ic 
etc. Complex relations such, for example, as whece there are ex- 
ecutory promises on both sides of a duadic relation may be called 
binary with reference to the tdtimate relations themselves growing 
out of executory promises. 

Relations are also dependent and independent. Dependence may 
mean that one relation can not exist without the existence of another 
relation upon which it depends. Dependence may be tmilateral or 
bilateral. Thus, in a bi-promissory (binary) relation neither relation 
can exist without the other. Dq)endence here is bilateral as to the 
existence of legal rdation. Dependence may also exist as to per- 
formance of a duty or execution of a power. Evolution of one 
relation is said to be dependent on evolution of the other relation on 
whidi it depends.*® Dependence of evolution can never be bi- 
lateral. There are, therefore, in strictness no " concurrent" dependent 
eonditions since there must be a moment of separation between one 
evolution and another, as a matter of theory as well as of practice. 

(c) Practical. A large part of professional speech and many of 
the practical categories of the law are expressed in tenns of relation.*^ 
Instances readily suggest themselves: thus, master and servant, 
landlord and tenant, husband and wife, trustee and cesUti, insurer 
and insured, bailor and bailee, offeror and offeree, state and subject. 
Althoi^h all legal rules terminate in l^;al relations and while relation- 
ship categories are plentiful, the bulk of l^;al relations are wholly 
wanting in specific names. 

(3) In a legal relation, one person may constrain another. With- 
out constraint there can be neither a legal rule nor a legal relation. 
Usually the constraint is madced by an alternative or is remote. 
Thus a person who owes a duty need not perform unless he diooses, 
but if he does not perform, an alternative new duty presents itself 
which is accompanied by a power to proceed against him either, 
exceptionally, by sdf-help, or, usually, by procedural steps which 
often lead to a new official declaration of duty. As a rule, physical 
constraint is the last and a remote step by which legal relations are 
made effective through compulsory measures. Even in non-legal 
relations, the affirmation of relation is the affirmation of constraint. 

s^All terminology new in form, or in ai)plication, as used here, is explained in the 
course of this article. For "mesonomic" and "zeugmanomic", see Div. iii of 
the above text. Cf . footnote 23, inira. 

»Cf. Pound, "A Feudal Principle in Modern Law", 25 Int. J. Ethics., Nai 
(Oct. 1914). 
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If a predication is made of two existents in tenns of relation, there is 
no escape — what is predicated is true or it is not true, and that is the 
end of it. But the existence of legal relations is largely hypothetical 
based on the predication not of present but of ultimate compulsion.^ 
In legal relations the element of contingency can never, however 
great the effort to state the conditions, be entirely eliminated.^ This 
arises from the fact that the law does not operate automatically 
but depends for its concrete realization on the action of human 
wills.** The most perfect hypothetical formulation of legal relation 
noay go aground because the will does not function to make it effec* 

"Hohncs, "Collected L^al Papers": "The Path of the Law", p. 167, ct seq. 

*A jural relation has two phases: Creation and destruction. Creation of a 
iural raation is determined by inwoluHoe facts ( -> phase of involution) . Destruc- 
tion may be caused by evoluHoe or devoluUoe facts. Evohition is produced by the 
fact involved in the relation itself, i.e. performance of duty or exercise of power. 
Devohition may be internal or external. Internal devolution is the n^ative of 
evolution, i.e. breach of duty. (Powers do not submit kA destruction by internal 
devolution). External devolution is destruction by intervention of a fact external 
to the relation itself. Evolutive and devolutive facts may be combined under 
one term, "resolution". 

**A jural relation being given, it is always subject to contingency of destruction 
by intervention of a new evolutive or devolutive jural fact (e. g., performance, 
breach^ novation^. It exists despite the contingency which hais not yet happened; 
but a jural relation can not be based on oontiiS^ency alone. Thus, A and B are 
not in strict jural relation simply because one may oner to the other a |>romise for 
a promise. Until the jural fact of an acc^tance following an offer, intervenes, 
there is no contract relation between A and B. 

The operation of contingency may be illustrated in a binary relation where the 
evolutive fact ( B|ura] destruction by the act involved in the relation itself) of one 
rdation is a condition precedent to the full IfsjeX existence, in a strict sense, of 
another relation. The concrete example which will be taken is that of an ordin- 
ary contract for sale of future goods, as shown in the following diagram: 

M [Buyer] D Tender of Delwery S [Seller] ^ 

M [Seller] D Tender of Payment S [Buyer] r 

(ExFLANAHON: M «mesonomic legal ralation; D^dominus of the relation ; 
S^servus of the relation] 

Tender of delivery or tender of payment, respectively, is a condition precedent 
to conversion of the conflicting relation into a strict-type (zeugmanomic) l^al 
relation. Cf. Corbin's Anson "Contract" (3d Am. ed.) sees 355-359, p. 408 et 
seq; Ennecoerus "Lehrb d. bOrgerl. Rechts" (Marburg, 192 1) dOlg. Ted I 1488 
ct seq ; Williston "Contracts" II, sec 666a; Holmes "Q>m. Law", p.31^ et seq. 

The term "condition" with reference to the existence of legal relations is one of 
some importance in the law. As a jural fact it may qualify (a) the creation of a 
legal relation or (b) the extinction of a legal relation, in like manner a ' 'condition " 
as a jural fact may also qualify another jural fact. With respect to such jural re- 
lation or jural fact, a "condition" may be "precedent" or subsequent. In a 
stricter sense, conditions qualify only l^ial rdations. In the law of obligations, 
the term is commonly further restricted to the "evolution" of a dqyendent l^;al 
rdation. In this limited sense, a condition is precedent to transformation (as above 
shown) of a dependent mesonomic relation mto a zeugmanomic relation. So-call- 
ed concmrent conditions are concurrent only in a temporal sense and not in the 
sense of mutual dependency. While the term condition is an important one, it is 
sometimes an inconvenient one because of its diversified and oftentimes incon- 
sistent applications. Some of the distinctions whidi have occasionally been 
attempted by the courts invite the scholastic rebuke, "Frustra sit per plura 
quod fieri poUH per paucUara." 
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tual at the pfx>per ttme, the proper place, or in a proper manner; it 
may be wiped oat by other antagonistic legal rdations ready to 
operate;" or it may be blasted tiuough the accidents of proce dm al or 
judicial nusadventure. It may even be waived and tfaos dedine by 
the creation of new legal rdations, (e.g. waiver, estoppd) or by tte 
passage of time (e.g., pfescriptkm). 

(4) A legal rdatioQ may be based dther on present or con- 
tingent facts.* If a trespasser has come onto an owner's land, the 
owner, even before he is awaie of the trespasser's presence, may be 
said to be presently able to control the trespasser's personality by 
ejecting him. All the necessary legal dements are already present 
and the law does not take account of the owner's factual disability 
to act because, perchance, he may at the moment be at a remote 
distance from the land, or because, perchance, he lades physical 
power to eject the trespasser. The rdation is complete lAaea the 
trespasser has entered the bolder line 6t the land, and, in legal 
contemplation, whatever the actual fact may be, the owner has 
present power to constrain the wioogdoer by measures of sdf-hdp. 

Suppose, on the contrary, a case where the legal rdation is pred- 
icated on future acts or events. In such a case, legal rdation can 
only be affirmed with the qualification of contingency, however 
simple may be the act or event upon whidi the legal rdation is 
founded. Two simple illustrations, — one of daim and one of 
power, — will demonstrate the point. If A owes B a sum of money 
payable thirty days hence, B's daim at this time (now) can only be 
contingent in a legal sense. Many acts or events may intervene be- 
fore the day of maturity, to afiect the nature of the relation. For 
example, dther A or B may die; dtber may become a bankrupt; 
the creditor may offer to make a gift of the debt to the dd>tor who 
accepts; the creditor may assign the daim; the creditor may become 
a dtizen of a fordgn country followed by dedaration of war and 
sequestration of the debt, or even confiscation of it, if the soverdgn 

"^For example, a claim may be extin^iuished by an innocent purchase for value, 
or it may be mvaded for private necessity (e.g. privil^e of deviation) or for puble 
necessity (destruction or invasion of property to prevent a harm to the public). 

''The question still remains. How much contingency may there be in a strict- 
type (zeugmanomic) relation? On the ground of convenience, the following types* 
SAd only these types of contingency may inhere in a strict-type legal relation*- 
(i) contingency of ^'evolution" of the relation (e.g., performance) ; (2) contingency 



of "internal devolution" (e.g.j breach); (3) contingency of existence of the rdation 
dependent on an event certain to happenC'dies"). 

On the contrary, if the existence of the relation is dependent on "external 
devdution" (e.g., exercise of a power where there are conflicting relations), or if 
it is dependent on a future event uncertain to happenC'dtex tncertus an certus quando 
or di€S incertus an incertus quando'^) it is a mesonomic relation. 
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wills; a novation may be entered into; the debt may be cancelled by 
new consideration; etc., etc. 

Likewise, where a bailee has power to sell at maturity a chattel 
pledged to him for debt, the debt may be paid; the security may be 
released before maturity; the security may be destroyed, or lost, 
etc., etc. 

Where elements certain to happen or uncertain, are incorporated 
into the legal relation as a part of its scope (e.g., by contract) the 
contingency may be greatly increased. The hypotiietical element 
in like manner becomes enlarged. 

(5) Legal relation involves a capability of controlling the legal 
sphere of personality of another. 

Personality in the proper sense, and in the meaning here, ismore 
than the physical int^;rity of the hmnan body. It means even more 
than freedom to express itself physically and mentally according to 
the natural powers of the person in contact with other persons. 
Freedom from assault and battery, from imprisonment, of association 
with other persons, etc., is only one side of personality — the active 
side — what the person can do for himself under conditions when his 
body remains secure from &ctemal aggression.^ Personality has 
still a wider orbit; it includes the sum total of counteractive advan- 
tages which flow to the person either by reason of his mereenstence 
as a person or as an effect of his active efforts whether directed to 
these efforts or not. These advantages may be called the passive side 
of personality. Thus a merchant by reason of canying on his 



''A person has an interest in the movement of his body from place to place 
■cooctune to his own free dioioe. But the interest of free looomotion can omv be 
protected at its periphery. There is no (right ) daim of free locomotion as sach, as 
commonly stated in the texts. Freedom of looomotion is a liberty but it cannot 
be a daim. It may be unlawful to arrest or imprison the body or to invade it 
corporally, but, apart from economic loss, partial interference with locomotion does 
not seem to be actionable. 

In Wright v. Wilson, i Ld. Rajrm. (Bnf.) 739 (1619) it was held not to be an 
imprisonment where A had a chamber adjoining: Vie chamber of B with a connect- 
ing door, whidi could be entered by committmg a trespass, and where C stopi 
the only other esdt from A's chamber. It was said that A might have a special 
action on the case. But, in an action on the case, the interest protected would 
not be that of free locomotion, but an economic interest. 

In Bird v . Jones, 7 Q. B. (£ng.) 742 (1845) where one end of a public highway was 
indosed and the plamtiff was prevented from going in that direction, but was free 
to go in the other direction, it was hdd that this was not an imprisonment. 

While freedom of locomotion can not be a cktim (ri^ht), yet, theoretically, no 
reason appears why it may not be protected b^r negative duties. That it is not 
so mtected in private law is perhaps an historical acddent due to the fact that 
sudi interests are grouped as social mterests under the protection of criminal law, 
and due to the further fact that this interest ordinarily is otherwise suffidently 
protected indirectly through corporal integrity, property claims, or daims to 
unimpaired pecuniary condition. 
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business sets in motion by his efforts, often and perhaps usually in an 
uncalculated way, a stream of patronage which comes from the 
positive manifestation of personality of many other persons. This 
patronage may arise from many surrounding conditions in no way 
attributable to the direct efforts of the noerdiant himself; as for 
example, the accident that a street-car line has been put on his street. 
Yet this stream of effects is a part of his business personality.^ 

A competitor who opens a similar business next door by greater 
skill in txi^ding not only may take away all the advantages which have 
accrued to his business, but may even destroy the business and render 
it bankrupt. This act of the competitor while it restrained and even 
destroyed the business personality of the original merchant was not a 
jural act. It was wanting in l^;al consequences. It was an allowable 
exercise of the active personality of the competitor, tolerated in the 
interest of a supposed good to society. 

If now we change the situation and suppose that the competitor 
invades the passive personality of the original merchant by steal- 
ing or attempting to steal his personality by fraudulent advertis- 
ing, the quality of the act is changed.** The competitive act is now 
jural. • 

An illustration in the field of non-economic rights will illustrate 
the other side of the point. The stream of good will and approval 
which moves toward A, and which is a part of his personality, may 
be invaded by a privileged libel. Here, again, in the supposed 
interest of public poUcy, a harm may be done to another, with l^:al 
consequences but without l^al retortion— i. e., the harm-doer need 
not make compensation. The question immediately is raised, what is 
the juristic difference between an innocent invasion of business 
personality by way of allowable competition and an innocent invasion 
of private reputation by way of a privileged libel? A harm is found 
in both cases. Why is one act non-jural and the other jural? Why 
can we not speak in juristic terms of "privileged" competition as well 
as of "privileged" libel, especially since the factual results and the 
l^[al results are precisely the same? 

There is an important legal difference and it is demonstrable. The 
legal orbit of business personality is much narrower than the orbit of 

>'It may be here observed that the active personality of a so-called artificial 
person consists of tlie sum total of its claims and powers and duties and liabilities, 
ezduding good- will, since the legal relations of artificial persons, unlike natural 
persons, are entirely proprietary. 

**"The only thing he [a competitor] has not the right to steal is the good will 
attaching to the plaintiff's personality". See Holmes, J. (diss, op.) in International 
News Service v. Associated Press, 39 Sup. Ct. Rep. 68. (1918). 
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private personality. There are only a few duties which one can owe 
to another's passive business personality so far as it may be affected 
by competition, — fraud being the diief type.*® There are many 
duties which one may owe to another's private reputation. Even an 
innocent invasion of it has legal consequences with retortion .•* 
Any act which is likely to diminish it and does diminish it, is action- 
able unless there is privil^e." In business good-will, actionability 
for its loss by competition is the exception; in private good-will, 
actionability for invasion of it is the rule, and immunity from action 
the exception." Furthermore, in an action for depreciation of 
business good-will by competitive acts, not amounting, to slander, 
the case must be made by declaration, i. e. a showing must be made 
to justify the right clawed, of specific acts accompanied by an 
added element of fraud ; while in vindication of private reputation it is 
sufficient to show acts and resulting harm without an3rthing further, 
— immunity from liability being a matter of defense.** 

(6) The content of a legal relation in its ultimate form consists 
of a single act which may be projected by the dominus of the relation 
against the serviuot it, or which the servus of the relation may be re- 

**MaHoe is also a recognized exception, now, apparently, (and, as it seems to us 
justly, in the U^ht of newer economic ooniHtions) growing in favor. Cf . Tuttle 
▼. Buck, 107 Mmn., 145, (1909). 

"Peck V. TVibune Co., 214 U. S. 185 (1909). 

"Burt V. Adv. New^per Co., 154 Mass., 238 (1891). 

"The test of the juristic distinction between private and trade, passive person- 
ality is this: when the stream of influences whidi move toward a pffivate person is 
interfered with, the normal result is that the interference is actionable if harm 
results; while in the case of trade personality interference is not normally action* 
able even where harm results — a special element is necessary (e.g., malicious 
competition, secondary boycott). Private personality is always personal (non- 
econotmc) in both phases. Triide personahty is proprietary (economic) in both 
phases. Invasion of private passive personality is normaUy nomic, and in some 
cases even where no actual harm can be shown (e.g. defamation per se ). Invasion 
of passive trade personality is normally anomic, whether harm results or not. 
(For a discussion of the terms "nomic" and "anomic" see Div. Ill of the above 
text). 

The distinction of active and passive personality is necessary for dear under- 
standing of the relations which are based upon them and the acts which arise from 
rdations. Active personality mav be controlled by claims and powers. Passive 
personality can never be controlled l^ claims; no act can be required from the 
stnms of a relation which immediately diverts the stream of influences which 
constitute passive personality. This diversion is wholly impossible in the case of 
private passive personality since it can not be separated from the person; but it is 
poarible to divert the stream of passive trade personality bv a jural act (e.g. 
assignment of goodwill). It follows from what has been said that passive person- 
alis is subject to different legal relations (a) in contrast with active personality 
and (b) according to whether it is personal or proprietary. 

*^o whatever extent this analysis of personality may depend on the mean- 
m of "act", see Austin, "Juris." p. 426; Holmes, "Com. Law" p.oi; Salmond 
"5>Tis."(3ded.) sec. 128 p.331; Cook, "Act.Intention, and Motive,^' 26 Yale L. 
Joiir,695;30 Yale L. Jour., 408 (411). 
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quired to perform for the dominus of it. It is a matter of no little 
difficulty, especially for novices in the law, to separate complex l^al 
relations into their constituent parts. Often a judgment will be 
attained for which no satisfactory reasons can be given, because the 
actual play of congruent and conflicting legal relations is not 
differentiated. Normally, l^;al phenomena are presented in a 
complex form. The process of accurate legal reasoning is first of all 
to reduce the complex situation by analysis to its elements, in the 
same way that an assayer quantifies a mass of rock into weights 
and percentages of the metals sought, after rejecting the matter ifdiidi 
falls outside the field of metallic substances. The l^;al reasoning of 
the expert lawyer is primarily elHptical. The intermediate stages 
in which one l^;al relation is overborne by another are abbreviated, 
and, if the abbreviations are accurate, the hypothesis arrived at will 
be a probable one. Frequently, however, and especially in cases 
with novel elements, the process of dlipsis will amount to no more 
than a qualitative judgment mcne determined by individual emotions, 
habits of thoui^t, and unconscious bias, than by the requirements of 
logical consistency in the chain of reasoning or the demands of 
symmetry in the legal S3rstem as a whole.* 

Ill 

Relations are arwmic (non-legal) and nomic (legal). Anomic 
relations need not be further classified here, since they fall entirely 
outside the law. Each science adopts a similar procedure, dividing 
the field of reality into what pertains to the science in question and 
into what lies beyond. 

Nomic relations may be divided into two chief groups : tnesonamic 
and zeugmanamic. This division is an important one and necessarily 
is dealt with, whether articulately or not, in all departments of tte 
law. 

For the purpose of explanation we shall begin with such anomic 
relations as are duadic relations of persons. 

I. If A, residing at X, acts in such a way as to affect B, residing at 
Y, the relation of A and B may be anomic or nomic. Suppose that 
A has published a book in which he says (as Wells has said) that 
Napoleon was "a scoundrel, bright and complete", and that B, a 
Napoleonist reads the book and is greatly enraged. Here, what A 
has written and caused to be printed and circulated, affects B, but 

*"The growth of education is an increase in the knowledge of measure. To 
use wcxrds familiar to logic and to science, it is a substitution of quantitative for 
qualitative judgments": Holmes, "Collected L^al Papers", p.a3i. 
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the relation of A and B, as to A's act, is anomic, since the law will not 
in any way act upon it or its probable consequences. 

If B should conceive that he has a cause of action on the facts 
stated, and should begin an action which would result in a nil capiat, 
a non-suit, or its equivalent, this result shows the application of a 
legal rule and the existence of a legal relation at the point where the 
rule was applied. But it does not demonstrate the existence of a 
l^;al relation as between A and B, prior to the conunencement of the 
action. The applicable rule of law is one of the most general rules 
which can be found. It accompanies every other positive imperative 
— and it may be remarked in passing that whatever theory may be 
entertained of the nature of the law as a social institution, that laws 
and l^alrulesin substance are alwa3rs imperative in the last analysis, 
though only rarely in form.* 

The law covers a wide variety of hunsan relations and either provides 
rules before the fact or after the fact, for the regulation of these 
rdations. It also implicitly requires, where the positive situation is 
not judicially presented, that certain consequences shall follow (e. g., 
non-suit, etc.). Stated in imperative form, this general rule is, first» 
a command to all persons subject to the law not to present to the 
State's tribunals matters which are not justidable, under pain of 
nullity of action; secondly, it is a command to the officers of the 
state to bring about that result (nullity) in such cases.'' 

Anomic relations between two human beings are classifiable into 
all the categories of logic, of juriq)nidence, and of many of the 
categories of science. Thus, A and B may be in gravitatimial relation, 
in chanical relation, in psychic relation, in relation in space, in time, 
etc., etc. But precisely because they are anomic relations, they 
eaonot be l^:al existents, and they, therefore, demand no attention 
far terminology or classification (other than a general term such as 
proposed.)** 

Of anomic relations, some are of such a nature that they may be 
raised to nomic relations if the State chooses so to do. For example, 
various relations which are merely moral, esthetic, or economic 



^Dd Veuhio, "Pcxrmal Bases of Law," sees. 115, 122. 

''"When the physical event that we are predicting is the conduct of a state 

' agent, executive or judicial, acting for society, the rule we are applying is called a 

rule of law ; and with respect to the expected action of societal agents, our relations 

to our fellow men are commonly called l^al (or jural) relations: Prof. Arthur L. 

CarHn in 30 Yale L. Jour., 226 (227) : "Jiu-al Relations and Their Classification". 

**But in a classification of duties it is desirable to include immunity from unjust 
Utigation whether malicious or not. Cf. Smith v. Mich. Buggy Co., 175 111., 
619 (1898). 
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might be transmuted into legal relations.'* Others again, are of 
such a nature that it would not merely be unwise to attempt to change 
them into legal relations, but that it would be practically impossible. 

But every l^;al relation must have a material basis. It consists of 
asituationof materialfactand of legal fact — of what may be perceived 
objectively, and of what is purely conceptual. Even the notion of the 
State, of law, or of sovereignty, involves this double aspect — an 
objective side and a subjective side. 

2. Mesonomic relations, as the name itself indicates, are a 
middle stage between a lower and a higher group of relations. They 
are quasi jural. As we have already stated, this category of relations 
18 very important in legal reasoning. For technical purposes, it is 
even more important than the category of perfect (zeugmanomic) 
relations and its existence can not be ignored. It includes the 
following types: 

(i) Rescindable relations. A rescindable relation is that kind of 
complex legal relation which is uniform in legal incidence and perfect 
as to all persons except one. Its l^;al operation is that it is effect- 
ive until disafSrmed. 

Thus if A by fraud procures goods from B under a contract of sale* 
A is owner of the goods as to all persons without exception, but B 
has power to rescind the sale if he exercises his power in apt time.^ 
Again, if an infant makes a grant of land, the grant is effective as to 
all persons without exception, but the infant has power to disafiiiia 
In these cases two l^^al xelations — one of claim and one of power — are 
in conflict. These are types of so-called "executed" relations, but 
the terms "executed" and "executory" are quite inapplicable to 
leffi relations as such, although they may be correctiy applied to the 
content (acts) which are the dynamic element of legal relations. A 
jural relation is the period of arrest between two jural facts. 



*'One of the diief reasons why certain interests remain unprotected is that they 
have not become sufficiently standardized as social needs. Material interests 
here will always tare better than mental interests. The law in all directions is 
tending to extend the scope of economic interests (e.g., the notable growth of 
unfair trade legislation) but extensions of interests oi personality xnake their 
way with ereat difficulty (e.g., the various interests of privacy). Reasons of 
poucy also nave an important bearing on these questions to protect one dass of 
interests and to leave others to autonomous protection by extra-l^al social con- 
straints. 

^Another illustration is where title has passed to a buyer subject to inspection. 
If the chattel does not answer the description under which it is sold, the bu^rer 
may rescind: Doane v. Dunham, 79 lU. 131. (1875). In this complex, the sig- 
niJEiGant relations are congruent. 
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(2) Regenerable reloHans^. They are those unitary relations which 
do not attain legal perfection tintil another act or event intervenes 
to give them validity. Thus, the executory promise of an infant has 
no l^al force until it is afiSrmed after majority. The act of A dealing 
in the name of P with T is a nullity as between P and T unless and 
until P affirms the act of A (assuming, of course, that A did not have 
power to act for P). If A has assumed (without actual power) to 
transfer title of a chattel owned by P to A, this act is invalid, but 
there is a l^^al substrate which may be l^aUy perfected without an 
independent legal act. P may ratify the act, or having knowledge 
of it, may be foreclosed by silence (estoppel), in which cases T's 
title becomes l^aUy perfect.^ 

If a daim is unenfordble because of the statute of lin:iitations, it 
may become perfect by a new acknowledgment. Likewise, a claim 
unenfordble because of the statute of frauds may be perfected by a 
subsequent writing. A new acknowledgment of an "outlawed" daim 
theretofore perfect revives it. Execution of a memorandum to satisfy 
the statute of frauds makes the daim procedurally perfect. In the 
latter case (statute of frauds), the binary relation may be perfect on 
one side and imperfect on the other, i. e., it may be enfordble only 
against the signer of the memorandum. An account rendered may 
become a complete procedurally perfect daim by lapse of time. Un- 
reasonable delay of a senior execution creditor in levying an execution 
may give precedence to a junior execution creditor.^ Until the 
moment when the delay has become unreasonable, the juniorcreditor's 
daim to priority is a mesonomic (simple) daim. 

(3) Contingent relations. These are relations which look to 
future facts and which attain legal perfection through them. Il- 
lustrations are found in the indioate daim of dower, in contingent 
remainders, springing uses, claims against sureties and indorsers, 
covenants for title, future rents, options, executory devises, pos- 

^This c&t^ory is not always dearly recognized in l^al analysis. In "Rechts- 
gescfaAfte" juristic acts) the classification is "Gtilti^keit" (validity) and "Ungul- 
tigkeit" (invalidity) where the latter term is divided into "Nichtigkeit" (voidness) 
and "Anfechbarkeit" (defensibility). In the latter division, the analogue of the 
Roman law suspensive condition (i.e. r^enerable and contingent relations 
arising out of ineffective acts) is lost sight of. The distinction, however, runs 
athwart the law of Obligations as wdl as the law of Dominion. Cf . Windscheid , 
Pand.(9th ed.) sec I, 82 p. 423; Salmond, Juris. (3 ed.) sec92,p.238; Po6te,Gai 
Inst. Jut. dv. (4th ed.) p.341 et seq. 

^In continental juristic works this subject has been extensively treated under 
the topic "convalesence of rights". Cf. Windscheid, "Pand". (9th ed.) I sec. 
83. p. 437. 

•Russell V. Gjbbs, 5 Cow. (N. Y.) 390 (1826). 



Digitized by 



Google 



28 CORNELL LAW QUARTERLY 

sibilites of reverter, etc. These relations are commonly safeguarded 
(e. g., against fraud) by other strict-type legal relations of a pro- 
phylactic kind. Thus, when a wife has released her dower through 
fraudulent imposition, she may file a bill to set aside the release. The 
protecting relation may be called a parietal relation and the protected 
relation an intra-parietal relaticm. 

(4) Claims against the State, Such claims lack enfordbiUty. 
Where, however, a way has been pointed out by law for presentation 
of claims against the state, legal relations may come into existence as 
between subjects and agents of the State, not as to the claim, but 
as to the naanner of its proceduial reception and recognition. The 
case here is not different from any other legislative regulation of a 
sovereign interest. Thus, duties are cast on all clerks of court to 
file papers; on sheriffs to execute writs; on judges to hear causes, to 
receive competent evidence and to reject incompetent evidence, and 
to render just decisions. All of these duties have sanctions. The ob- 
vious distinction sometimes disregarded is between the sovereign 
and the agents of the sovereign.^ As to the sovereign, relations 
can never be more than mesonomic; but as to agents of the sovereign, 
legal relations ntiay be perfect. 

(5) Relations of sovereign states to each other. These, too, are 
mesonomic relations. They are in form not unlike legal relations, . 
but in substance they do not differ essentially from moral relations. 
The inherent force of rules of international law is moral force based on 
tradition, custom, reason, and the fear of punitive reaction. 

(6) Simple Powers. A large and highly important variety of 
powers are purely mesonomic. It is through them chiefly that 
perfect (zeugmanomic) relations are brought into existence, in the 
departments of property and obligation law. . Thus, A has a simple 
power to conmiit a tort against B; the act if committed has legal 
consequences and will create a perfect (zeugmanomic) relation be- 
tween A and B, requiring A to pay damages. A has a simple power 

<*A learned essay severely criticises the language in an opinion of the Supreme 
Court of the United States in Kawananako, v. Folyblank, 205 U. S. 349 (1907), 
which so far as pertinent runs as follows: "A sovereign is exempt from suit not 
because of any formal conception or obsolete theory, but on the logical and 
practical ground that there can be no l^al right as against the authority that makes 
the law on which the right depends." It is urged with much vigor and an abun- 
dance of industiy that this statement is a profotmd and dangerous legal heresy: 
Zane, "A L^al Heresy" in Celebration Legal Essays (for Prof. John H. Wigmore) 
p. 225. The criticism, it seems to us, fails to distinguish between the State and 
the Government. 

For a capable discussion of the realistic theory of the State represented by 
DuguitandLaskiseeE.P. EUis/*The Pluralistic SUte," 14 Am. Pol. Sc. Rev., 
393. 
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to make an offer to B. B has a simple power to decline the offer. 
But B also has a simple power to accept A's offer.^ When B has 
aoo^ted, A has a sknple power to perform; the act of performance is 
not nexal — it does not bind; on the contrary, it loosens the relation — 
**s€luUo". Again, A has a simple power to violate his contract; the 
jural act of violation, however, creates a new nexal relation between 
the same parties requiring A to pay damages. 

If the factual situation is favorable, A may have a naked physical 
power (liberty) to capture a "/era natura" ; when the chattel is taken 
C^cccupatio") the freedom of action of other persons is restrained by 
A's present ownership or possession.^ But A has a simple power to 
abandon the chattel. Simple powers, therefore, n:iay create or 
destroy neical powers and daims. Simple powers may also create 
or destroy simple powers. Thus, P has a simple power to make an 
<£er, but P may grant this power to A, his agent. A now has a 



^It 18 worth notinfi: here that the power to accept an offer, which, when exer- 
cned, creates a nezal (one that binds) daim, is not itself a nexal power but only 
a^MK^power. 

It is necessay to recall the statement for a dear understanding of jural relations 
that it is essential that eadi jui al rdation be isolated . Where a legal situation is 
complex, each single jural relation must be considered apart from other coin- 
ddent relations. 

Coincidence of jural relations may be (a) of congruence ('^ where tiiLdominus 
of the relations has plural legal advantages) or (b) of cof^ict (where in plural 
relations existing simultaneously, the same person is both dominus and servus 
as to the other). Coincidence may arise from a single jural fact in whidi case the 
resultiiw jural relatives are homogenous relations; or coinddeooe may arise from 
plural, disconnected jural facts in which case the relations are heterogenous. In 
a cauaal sense, relations are also prevenient or postvenient. (Cf. 'Tlurality of 
Advantage and Disadvantage in Jural Relations", 19 Midi. L. Rev, 47, 58.) 

Postvenient relations likewise may be distinguished as tecusable and irrecusable. 
Thus, whoi a tort has been oommitted, a new rdation has bem created against 
the will of the dominus of the new rdation ; it is irrecusable. But when an offeree 
accepts an offer, the new relation as to the offeree is recusable, i. e. the new relation 
is created by ms consent. (See Wigmore, "Summary": "Cases on the Law of 
Torts", II, pp. 836-7; Hanriman, "Contracts", Appendix.) 

Reverting now to the point under discussion, the acceptance of an offer (which 
creates, as we have seen, a postvenient, recusable, nexal rdation) is the exercise 
of a simple power, for the reason that the act of power (which is the content of the 
prevenient rdation and the one to be kept sharply in view) does not in itself con- 
strain t^e servus. That act does not dirMtly and immediately bind the servus, but 
simply creates a new legal relation which directly and immediatdy constrains 
(upon contingency ,by way of claim) the servus. A new relation is necessary to 
produce constraint (a daim) and the power relation has for its sole purpose the 
creation of this new l^:al relation. It is, therefore, a mesonomic relation and 
its content is at the most a pre-nexal, simple power. 

^n this case, an anomic relation (i.e. of the occupier to the fera before occu- 
pation) is followed immediatdy by a nexal daim (ownership). But the relation of 
the occupier to other persons before occupation in mesonomic, and, since anomic 
rdations may be exduded from consideration, we find the sequential rdation (of 
ownership) growing out of the simple power of capture. 
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simple power to make an offer on behalf (^ P, but P has a simple 
power to revoke A's authority.*' 

Simple powers may also destroy simple claims. Thus, if a claim 
is unenfordble because of the statute of frauds, the claim is defective ; 
it falls in the mesonomic group and ts a simple daim. Yet, the 
(simple) debtor has a (simple) power to perform if he chooses, and 
the money paid would not be recoverable on any ground. 

(7) Simple privilege.^ Since privil^e is only a variety of power 
used for the convenience of speech and especially in the field of public 
law (e. g. ** right** to vote, frandiises, licenses), it needs no detailed 
ejcplanation. One illustration n:iay suffice. If a servant is dealing 
with his master*s chattel in the course and within the scope of his 
emplo>'ment, the servant is exercising a simple privil^;e. As to 
that act, the relation is mesonomic since there is no constraint on the 
master,^ The relation of master and servant in the conduct of the 
master*! business is not admrsary as is the case, for example, in in- 
vitation and in some forms of license. 

(8) Simph Immunity. Where one person is secure in his legal 
adN'antagfs from tfffctive power in another, he is said to be "inmxune" 
aa to that advantage. There are two kinds of immunity^— perfect 
and in\}ieT(ect. If A*s title cannot be divested by B's paper con- 
ve>*ance, A has i^erfect immunity as to the legal rdatioos embraced 
by his title a^^ainst B*s act. Where, however, A's inmranity is 
ai:ait^$it a tres}>ass to A*s person by B, A*s immunity is imperfect, 
w\K\^ U\t factual interest upon which it rests n:iay be violated. Im- 
|vt^r!Vot inununities are nexal when they are connected by redpro- 
i>tttii^)** with duties which may be infrixiged; but perfect immunities 
ai>t» ttlwttv* sinn^^^ inunumties. They represent merely the specific 

«»A|}i4ln, th* «am|U« ()vr<^ii*t«l) power to accept an oflter may be destroyed bva 
}k\\\\\A^ IM^ww i4 ft»^^H>alHu^ in apt time. The chi«( asnificance ol mesonomic 
ivUUivnH h«^» in U\i«, that th<r>v are i\ften the substrates of seugmanomic relations 
aiul \\\^X it \t iH^>«iMftary u> unikcstMd the unilateral stages by wfaidi sensmanomie 
ivUtuvun Ari» v'ftiatt'il \)r i)««U\>>*ed in order to deal with them in tedmical analysis 
\^hw«» %\\t\v p\Miktw\K^ i« in c\>ntTOvtc$\\ 

•v 1^0 ^*IMw<^\U\ ijf Axlvantaw ami IHsadvantage in Jural Relations", 19 Midi. 

«• rUu NH^w ^« vNMVuult^ut with ih<» ilm>*alion of the doctrines of agency bom 
K ^* * (^^ -<*^ M M*uxi bv H.^imts V The Histor>- of Agency", Ang. finer. Lewd 
\U^\ UU,\.v<\awathenvihxi\v>f uKMUilY, ••/."-« *^»«« 

^^ ruu ^^sH«* \x\ •t^^vvuvAiKMvuc rv^A^hMw wher^ an immnnity is ahvays the re- 
I M^u .>4l vM i^ >U^u , U ^^^ vtw,Y vs >xv^u\>r li e. to do the act) thetmnranityis 
Uvh:a»u V ^ h^ ^Mx»vriu ih*^ iv^ ,U»\^ i>f the act^: and, c.^atrariwise. if the 

IT^ ;?'^^ v^^^'r^'**^X ''' »^'^'^* KeU|^^,vV^ 1^ Mich. L. Rev., 47, 55: and the 
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tenn of no-liability as the correlate by inversion" of no-power. 
Even where an munnnity is fortified by a duty, unless the duty is 
the reciprocal of disability, the nature of the immunity as a simple 
inomunity is not changed. The relation in that case is complex 
— ^there is a nexal daim correlated by a nexal duty (not to do the act 
in question); and there is a simple immunity against any l^;al 
consequences flowing from the act which touch the legal advantage 
which has been threatened. 

Since, in substance, a simple inomunity is anon-existent, its employ- 
ment would be difficult to justify, if it were not actually in use in 
speech In juristic analysis. Its principal function is in opposition 
to power. Thus, if B is holder of an unrecorded deed, C may divest 
him (B) by prior record of a later deed in good faith, without notice, 
etc. B 's immunity is an imperfect simple immunity so long as there is 
outstanding a power in another to divest him; when B has recorded 
his deed in advance of anotherdeed in the immediate chain of title, 
B's immunity is perfect. 

(9) Elliptical relations. These are incomplete relations. The 
chief function of this category lies in its convenience as a legal short- 
hand and in its very wide use in the practical speech of practicing 
lawyers. Incomplete relations, in truth, are not legal relations at all. 
They are only anomic relations cast in a verbal form of zeugmanomic 
relation by way of abbreviation of various hyxx>thetical elements. 
For example, we speak of the right (claim) to be received as a guest 
by an innkeeper. Before a demand for entertainment by a given 
person of such quality that no legal reason appears for denying his 
demand, made of an innkeeper who has the accomodations wanted, 
there is no present compulsory connection between an innkeeper un- 
identified or identified and a person unidentified or identified, before 
various jural facts (demand, etc.,) are discovered. There is a rule of 
law h3^x>othetically ready to operate when certain conditions are found, 
but in the case stated, the conditions are not yet presented. The 
relation is legally incomplete for want of these necessary elements. 
In a broad sense, such a relation might be called "inchoate", but it 
seems best to use the term "incomplete", because inchoate relations 
may include complete leg^ relations. 

*iThe i^eneral negative, "no-liability", excludes only liability and, therefore, 
may (a) in the most general sense mean any other concept whatsoever, whether 
legal or non-leg^, or (b), when restricted to fundamental legal notions, may mean 
any otiier fundamental legal concept than the single one negated. In either sense, 
its correlate is mdmown^ but it ma^r be made Known (specific) by way of in- 
version. This process is explained in the above article ("Tabulae Minores") . 
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This element of incompleteaess is found also in powers as well 
as in claims. Thus, all persons have natural power (liberty, free- 
dom) to occupy an abandoned chattel subject to the oppor* 
tunities and natural powers of others. Their relations to 
each other, before appropriation by one of them, because of their 
high degree of contingency, seem to have more of anemic than of 
nomic character, but since the object is one which is a possible subject 
of complete legal relations; since in other words the fact is one which 
may be a substrate of a complete legal relation, it is by prokpsis 
presently r^;anled as a nomic relation, solely on the ground of 
convenienoe that a ytssX rule may be hypothetically fcmndatad to 
embrace it. In this connection, the question will occur as one of 
oansistency why certain powers, as for example the power of commit- 
ing a tort, are clearly regarded as mesonomic apart from a mere 
matter of convenience of terminology. The distinction would seem 
to be that in the latter case there is already present a legal relation 
(e. g., dahn to corporal int^jity) while in the case of aa abasodoned 
chattel there is no present l^al relation of which the chattel is the 
corpHs, but only a naked possibility.'' 

Other positive duties in rem also afford abundant iUustmiions of 
incomplete relations; for example, the statutory duties of quasi-public 
corporations (e. g. duty kA a railroad company to sound a whistle, 
ring a bell, or lower a gate at a crossing.)" Again, other and abun- 
dant illustrations are found in connection with n^iative common 
law duties; for example, the duty of an automobile driver to use due 
care, the claim of a workman tp have a safe place to work, the duty 
of a seller not to make false representations to the buyer. Not one 
of these statements is accurate, but the usage is one of great conven- 
ience. 

The essence of legal relations lies in their active element — in the 
content. Since, basically, there are only two types of legal relation, 
Claim-Duty and Power-Liability, there are only two active elements 
to be considered, viz., duty and power. But the kinds of acts which 
may be expressed in terms of duty and of power are so numerous 

"These illustrations show dearly that there are various kinds of mesonomic 
relations differing in their practical importance. The assertion of existence of 
nomic relations concerning a res nuUius may be justified on the ground that the 
dynamic effect of an act of occupation creates directly a zeugmanomic rdation. This 
would not be true of any act flowing from a purely anomic relation. Cf . note 
49, supra. 

■■For various other t\pes of incomplete (mesonomic)re]ation see Kohler, "Lehrbuch 
d. bflrgerl. Rechts", I, 152 (349 et seq.: "Rechtslagen"). This is the first in- 
stance which has come to our notice elsewhere of express juristic recognition 
of mesonomic relations. 
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in detail that it is necessary to focus these elements under descrip- 
tive terms such as "right of corporal integrity", "right of reputation" 
"rights of the cestui against the trustee", etc. This is the method of 
institutional books and treatises. 

(10) Abscindable Relations. Absdndable relations are trans- 
positive forms of resdndable relations. A rescindable relation is 
perfect and uniform in incidence as to all persons but one. An 
abscindable relation is uniform and imperfect in its legal incidence as 
to all persons but one. Illustrations are found in great abundance in 
all legal situations where the rule of innocent purchaser for value 
without notice operates (e. g., law of trusts, negotiable paper, factors, 
seller in possession, ostensible owner). One example may suffice: 
when A and B have an agreement for a non-possessory lien on a 
chattel improved by A but in B's possession, the agreement is perfect 
as between A and B and enfordble at law and probably in equity, 
but an attaching creditor can divest the lien.** 

{\\), Dormant Relations, Dormant relations are found where 
a legal advantage is temporarily overshadowed by another legal 
advantage arising from an indepexKlent jural fact. For example, 
the claim of an owner of land that others shall not trespass on it, is 
dormant so long as others have the privilege of deviating onto the 
land because of an obstruction on the highway. When the necessity 
passes, the daim is restored to its usual compass. 

3. Zeugmanomic (zeugma-yoke; nomos-law) relations are com- 
plete or perfect legal relations. All that is meant by "complete" 
or "perfect" is that no element is wanting to make them conform to 
the definition above given, involving a capability of constraint in 
one person against another by way of power or daim. 

The terms anomic, mesonomic, and zeugmanomic are applied here 
to relations in the abstract; while the definite and concrete capa- 
bilities (which are also relational) are qualified, respectively, by the 
terms "naked", "simple", and "nexal". For illustration: a claim 
without any sort of legal basis is a naked claim, and as to that claim 
the parties are in anomic relation; if A has a claim for money against 
B who has been discharged in bankruptcy, A's claim is asimple daim 
and the relation between A and B is mesonomic; if B has made a new 
promise of payment after adjudication, A's claim is nexal, and A 
and B are in zeugxnanomic relation. 

MMcFarland v. Wheeler, 26 Wend. (N. Y.) 467, (1841). 



Digitized by 



Google 



The Treaty Making Power and the 
Control of International Relations. 

By Charles Kellogg Burdick^ 

I 

The Constitution provides that the President "shall have power, 
by and with the advice and consent of the Senate, to make treaties, 
provided two-thirds of the Senators present concur."* Under the 
Articles of Confederation' Congress possessed the sole power of 
making treaties, it being necessary for nine States to concur. In the 
Constitutional Convention there was difference of opinion as to whether 
the treaty making power should be vested in the President, the Senate, 
Congress as a whole, or in the President and the Senate, but the 
latter view finally prevailed. There was also opinion favorable to 
a requirement that two-thirds of the whole membership of the Senate 
should condur, but this did not meet with the approval of the major- 
ity of the Convention.* The difficulty which has often been exper- 
ienced in getting treaties approved by the Senate after they have 
been negotiated may reasonably lead to the belief that even thepro- 
vision which was adopted was too cautious, and that a provision for 
approval by a majority of the Senate would have been more reason- 
able and workable. 

There has been some variety of opinion as to what is meant by the 
provision that treaties shall be made by the President "by and with 
the advice and consent of the Senate." It is reasonably inferable 
that the drafters of the Constitution did intend that the Senate 
should have a part in advising with r^aid to the negotiation of 
treaties, and it is significant that President Washington did repeated- 
ly ask the Senate's advice in negotiating treaties.* On the whole, 
however, the practice has been otherwise, and most treaties have 

'Professor of Law, Cornell University College of Law. 
•Art. II, sec. 2, par. 2. 
•Art. IX. 

*Story on the Constitution (5th ed.), sec. 1506. 

*W. H. Dewhurst, Does the Constitution Make the President Sole Negotiator 
of Treaties? 30 Yale L. Jour. 478. 

34 
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been presented to the Senate at the oondusion of negotiations* 
the Senate being then left to either reject or to consent uncondition* 
ally or with accompanying reservations or interpretations, or to 
advise as to such dianges as that body may think desirable. The 
President may at any time withdraw a treaty from the Senate's con- 
sideration. If changes are advised the President m&y then enter into 
further negotiations with regard to them, or may refuse to ratify the 
treaty with such changes.* 

That the President and Senate cannot by a treaty change the frame- 
work of government established by the Constitution seems obvious 
since the Constitution itself provides how it shall be amended. It 
also seems clear that the national government cannot do by means of 
a treaty, what it is expressly forbidden in the Constitution to do at 
an. Thus it would seem that it could not by treaty abolish the writ 
of habeas corpus, or institute bills of attainder, or levy a capitation 
tax except in proportion to the census, or tax exports from a state, or 
give a preference to the ports of one state over those of another, or 
provide for titles of nobility.' Nor could it by treaty establish a 
state church, or provide for promiscuous searches, or do away with 
indictments or jury trials in criminal cases, or do any of the other 
things forbidden in the first eight amendments. 

It has never been attempted to directly appropriate public funds 
by treaty, but when treaties have called for the payment of sums of 
money, as in the cases of the Jay treaty, the treaty for the purchase 
of Lousiana, and the treaty for the purchase of Alaska, there has 
been nnich discussion as to whether it is a matter of duty or of dis- 
cretion on the part of Congress to mal^ the appropriation called for. 
The House of Representatives has consistently held that it is a matter 
of discretion;* and even though it should be viewed as a matter of 
duty there is no constitutional method for its enforcement. The 
same situation exists when a treaty contains any other obligation 
which is not self-executing but which calls for congressional action. 

But how far may the President and Senate go in incorporating 
into a treaty, which is in terms self-executing, provisions of a char- 
acter to be within the ordinary field of congressional legislation, 
such as provisions with regard to interstate commerce, the tariff, 
immigration and naturalization? It is provided in the Constitution 
that "all biUs for raising revenue shall originate in the House of 

*StQry on the Constitution (5th ed.), sec. 1533; Haver v. Yaker, 9 Wallace 
(U. S.) yt (1869). 
'Art. I, sec. 9. 
■CFandall, Treaties, Their Making and Enforcement (2nd ed.) chap. I3. 
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Representatives."* It has been insisted by the House of Represen- 
tatives that this excludes all tariff provisions from the treaty^malring 
power, and that when treaties contain such provistons congressional 
action is necessary to put them into effect, and in this position the 
House has been supported by the Senate. It is now the practice to 
insert in treaties making modifications in existing tariffs a dause 
making such changes dependent upon congreasional action.^ 

Outside, at least, of provisions with r^ard to appropriations and 
taxation it seems dear that treaties may contain st^mlations on 
subjects with regard to which Congress may ]^[islate, and that, when 
such stipulations are so framed as to go into effect without oongr^gs- 
sional action, they have the full forceof law» for the Constution express- 
ly provides that treaties, as well as laws passed by Congress ," shall 
be the supreme law of the land."^ Furthermore, it necessarily 
foUows that, since congressional statutes and treaties stand upon a 
parity, the provisions of a treaty which conflict with the provisions of 
a previous statute supersede the statutory provisions. "That it was 
competent for the two countries by treaty to have superseded a prior 
act of Congress on the same sid>ject is not to be doubted; for otherwise 
the declaration in the Constitution that a treaty, cooduded in the 
mode provided by that instrument, shall be the supreme law of the 
la^d, would not have due effect."" But, of course, if a treaty and a 
federal statute relate to the same subject, the court wiil, if possible, 
give effect to both." If a treaty may supersede a federal statute, it 
fcdlows conversdy that a federal statute may abrogate the provisions 
of a treaty. This has been repeatedly determined by the Supreme 
Court.*^ The result of such action is to replace the treaty piovisiom 
by the statute as the law of the land, but tibe xnternational obligation 
created by the treaty still exists, and its nonfulfihnent may, of course, 
lead to international complications. 

The Artides of Confederation " forbade the individual states to 
enter into any treaty without the consent of the United States, and 

•Art. I, sec. 7. 

>*Cranda]l, Treaties Their Making and Enforcement (2nd ed.) chap. 13. 

"Art. VI, par. 2. 

"•United States v. Lee Yen Tai, 185 U. S. 213, 220 (1902). See also Foster ▼. 
Ncilson, 2 Peters (U. S.) 253, 314 (1829); The Cherokee Tobacco, 11 Waflaoe(U.S.) 
616, 621 (1870); Whitney v. Robertson, 124 U. S. 190, 194 (1888); Johnson ▼. 
Browne, 205 U. S. 309, 321 (1907)- 

"See the two cases last above cited. 

^^Head Money Cases, 1 12 U. S. 580 (1884) ; Whitney v. Robertson, f«^a, note 12; 
Chinese Exclusion Cases, 130 U. S. 581, (1889); Butler, Treaty-Making Power 
of the United States, sec. 378. 

"Arts. VI and IX. 
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gave to Congress "the sole and exclusive right and power of *** 
entering into treaties and alliances. " Nevertheless, the treaty of 
peace which was made by Congress with Great Britain was not 
folly observed by the States and Congress was reduced to requesting 
the States to repeal their legislation which was inconsistent with its 
terms. When the Constitution was adopted it was determined to meet 
this situation, and this was done by declaring that "treaties made, or 
which shall be made, under the authority of the United States, shall 
be the supreme law of the kmd, and the judges in each State shall be 
bound thereby, anything in the Constitution and laws of any state 
to the contrary notwithstanding."" It will be noticed that thi» 
constitutional provision applied to existing treaties as well as treaties 
wldcfa might be made in the future; and it was abnost at once decided 
by the Supreme Court that its effect was to make void, without 
the necessity of any legislative act by the State, all State legislation 
inconsistent with the terms of treaties entered into by the federal 
government.*^ 

Furthermore, the federal goveinment has much greater power to 
afiGect the internal affairs of theStates by means of treaties than by 
means of l^iislation. Treaties noade by Congress under the Articles 
of Confederation dealt with matters whidi by the Constitution are 
exduded from the field of congressional action, sudi as the right of 
aliens to inherit, to dispose of property, and the Mke,^ and the framers 
of the Constitution undotdbtedly had these providions in mind wlhen 
they drafted the clause of the Constitution quoted above. The 
control of the right of aliens to dispose of or to inherit property is 
outside the jurisdiction of Congress and within the jurisdiction of 
the several States, but the Supreme Court decided at an early day 
littit treaties on these subjects would supersede conflicting state 
l^islation,** and numerous later cases have confirmed this dedsion.^ 
A treaty with an Indian tribe by which land is ceded by the Indians 
acnd becomes part of the territory of a state may prohibit the Intro- 
dnction of liquor into such territory, and to that extent prevent state 
legislation on the subject within tiiat territory.'* 

"Art. IV, par. 2. 

»*Ware v. Hylton, 3 Dallas (U. S.) 109 (1796); Fairfax v. Hunter, 7 Cranch 
(U. S) 603 {1813); Chirac V. Chirac, 2 Wheaton (U. S.) 259 (18 17); Hauenstdn v. 
Lynham, 100 U. S. 483 (1879). 

^^Crandall, Treaties, Their Making and Enforcement (2nd ed.) 266. 

^•Pairfax v. Hunter, supra^ note 17. 

*^See large number of cases both federal and state collected in Crandall, Treaties, 
Their Malong and Enforcement (2nd ed.) 246 & 250. 

"United States v. Forty-three Gallons of Whiskey, 93 U. S. 188 (1876); Dick 
V. United States, 208 U. S. 340 (1908); Clairmount v. United States, 225 U.S. 
551(1912). 
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In 1913 a federal statute was passed regulating the killing of migra- 
tory birds.^ This statute was held unconstitutional in the federal 
district courts.^ An appeal from these decisions was heard by the 
Supreme Court, but decision was suspended pending negotiation of a 
treaty on the subject with Great Britain. In 1916 a treaty was naade 
with Great Britain by whildi Great Britain and The United States 
agreed to enact legislation for the protection of migratory birds 
which pass back and forth between the United States and Canada. 
Legislation ancillary to this treaty was passed by Congress which is 
substantially the same as the statute of 1913. In 1920 the case of 
Missouri v. Holland^ came before the Supreme Court, in which the 
State of Missouri sought to enjoin the enforcement of the legisla- 
tion ancillary to the treaty on the ground that it was unconsti- 
tutional. In upholding the statute Justice Hohnes said in part : 

***** Acts of Congress are the supreme law of the land only when 
made in pursuance of the Constitution, while treaties are declared 
to be so when made under the authority of the United States. It 
is open to question whether the authority of the United States 
means more than the formal acts prescribed to make the convention. 
We do not mean to imply that there are no qualifications to the 
treaty-making power; but they must be ascertained in a different 
way. It is obvious that there may be matters of the sharpest 
exigency for the national well being that an act of Congress could not 
deal with but that a treaty followed by such an act could, and it is 
not lightly to be assumed that, in matters requiring national action, 
'a power which must belong to and somewhere reside in every 
civilized government' is not to be found. Andrews v. Andrews, 
188U.S. 14,33. What was said in that case with regard to the pow- 
ers of the States applies with equal force to the powers of the nation 
in cases where the States individually are incompetent to act. 
***The treaty in question does not contravene any prohibitory 
words to be found in the Constitution. The only question is whether 
it is forbidden by some invisible radiation from the general terms 
of the Tenth Amendment. We must consider what this country has 
become in deciding what that Amendment has reserved. 

**Here a national interest of very nearly the first magnitude is 
involved. It can be protected only by national action in concert 
with that of another power. The subject-matter is only transitorily 

**Act of March 4th, 1913, chap. 145. 

"United States v. Shauver, 214 Fed. 154 (1914); United States v. McCuUagh, 
221 Fed. 288 (1915). 
"252U. S. 416 (1920). 
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within the State and has no permanent habitat therein. But for 
the treaty and the statute there soon might be no birds for any 
powers to deal with. We see nothing in the Constitution that 
compels the Govermnent to sit by while a food supply is cut off 
and the protectors of our forests and our crops are destroyed. It 
is not sufficient to rely upon the States. The reliance is vain, and 
were it otherwise, the question is whether the United States is 
forbidden to act. We are of opinion that the treaty and statute 
must be upheld." 

The sound doctrine with regard to the treaty power seems to be this, 
that the national government may by treaty deal with any matter 
which is an appropriate subject of international agreement, as long as 
it does not contravene any express prohibition in the Constitution, and 
that such a treaty and legislation in pursuance of it are the supreme 
law of the land, though they deal with matters which are ordmarily 
reserved to the States, and to which the ordinary power of Congress 
does not eactend. If this were not so such naatters could not be ade- 
quately dealt with, since the States are expressly excluded from the 
field of international relations. In the early days of the Republic 
Mr. Calhoun, who was so strong a states' rights advocate, in the 
course of congressional debate, expressed himself on the subject of 
the treaty-making power with great force and lucidity, as foUows:^ 
"The enumeration of l^iislative powers in the Constitution has 
relation then, not to the treaty power, but to the powers of the 
State. In our relation to the rest of the world, the case isreversed. 
Here the State disappears. Divided within, we present the 
exterior of undivided sovereignty. The wisdom of the Constitu- 
tion appears conspicuous. When enunoeration was needed, there 
we found the powers enumerated and exactly defined; when not, we 
do not find what would be vain and pernicious. Whatever, then, 
concerns our foreign relations; whatever requires the consent of 
another nation, belongs to the treaty power ; can only be regulated by 
it;anditis competent to regulate aU such subjects : provided, and here 
are its true limits, such r^iulations are not inconsistent with the 
Constitution. If so, they are void. No treaty can alter the fabric 
of our government, nor can it do that whidi the Constitution has 
expressly forbade to be done; nor can it do that differently whidi is 
directed to be done in a given mode, and aU other modes prohibited." 



•Annals, 14th Cong, m Seas., 531. See CrandaU, TVcatics, Their Making and 
^iforoement, (and ed.) 246. 
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II 

The President as chief executive of the nation, has exclusive 
control of diplomatic relations with foreign nations, which are carried 
on through the Secretary of State. This vests in him the power to 
largely shape our foreign policy and our relations with other countries. 
Also, as commander-in-chief of the army and navy, he necessarily has 
power to deal with other governments with regard to nulitary affairs. 
Under this latter authority he can make agreements with other powers 
with whom we are co-operating as to the disposition of military forces. 
Under this authority, also, the President has entered into agreements 
with Great Britain with regard to the reduction of naval forces on 
the Great Lakes, and with Mexico for reciprocal rights to cross the 
international boundary in pursuit of hostile Indian bands.^ Under 
his military power, the President clearly has the right to agree to 
terms of armistice, and to make preliminary arrangements for the 
n^otiation of treaties. Such preliniinary arrangements may, of 
themselves, be of the greatest importance, as where, at the dose of 
the war with Spain, it was agreed, as a prelintiinary to the n^otiation 
of the treaty of peace, that Spain should relinquish its claim to 
sovereignty over Cuba, and cede Porto Rico to the United States. 
At the dose of the Boxer uprising in China, the whole situation was 
adjusted by a "protocol" as a condition of the withdrawal of military 
forces without any subsequent formal treaty. To this protocol the 
United States was party. It is probable that, in this instance, 
the President overstepped his constitutional power, the inter- 
national situation being so complicated as to make the nego- 
tiation of formal treaties practically imxxissible. Under his general 
power as diief executive, the President may meet a particular ex- 
igency by an informal arrangement for a modus rnvetidi, pending 
formal action by treaty .'^ The President has frequently, under his 
general power to conduct diplomatic correspondence, entered into an 
agreement for the settlement of claims by American dtizens against 
foreign countries, though he has not attempted in this way to settle 
daims of foreigners against the United States, nor of the United States 
government against other countries." 

Treaties may themselves provide for the settlement by executive 
agreement, of certain questions whidi may arise under them, or for 

''Crandall, Treaties, Their Making and EnfaroemeQt (2nd ed. ) 102 ft 105. 
•Sutler, Treaty-Making Power of the United States vol. II p. 369. 
**MoQrp, Treaties and Executive Agreements. 30 Political Sc. Quart., 385, 
408 to 414. 
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final action by the President in consununation of the treaty. This 
has occured with special frequency in connection with treaties for 
the settlement of boundary disputes.^' So arbitration treaties may 
leave to the President the subn:iission of controversies to arbitration, 
and the arrangements for their settlement. In 1904 and 1905 Mr. 
Hay n^otiated a number of arbitration treaties containing pro- 
visions that in each case " the high contracting parties, before appealing 
to the permanent court of arbitration, shall conclude a special 
agreement defining clearly the matter in dispute, and the scope of the 
power of the arbitrators, and fixing the period for the formation of the 
arbitral tribunal and the several stages of the procedure." The 
Senate changed the word "agreement" to "treaty", because it was 
not willing to have ntiatters submitted to arbitration Without its 
concurrence, and President Roosevelt refused to submit the treaties 
in their altered form to the other contracting parties on the ground 
that nothing would be gained, since in each case a treaty for submis- 
sion to arbitration would have to be negotiated.'^ 

Subjects which are within the l^iislative jurisdiction of Congress 
may frequently toudi upon or affect international relations, and in 
sudi cases it is competent for Congress to del^:ate to the President 
power with regard to such relations. So in dealing with international 
commerce, Congress may give to the President authority to dedaie 
embargoes, and in levying tarifis it may vest in the President the 
power to suspend or enforce duties in his discretion in order to procure 
reciprocal benefits in other countries. Congress has given the Pres- 
ident authority to make agreements with other governments as to 
copyrights and patents, and has authorized the postmaster-general, 
under the President's direction, to enter into postal agreements.*^ 
It is thus apparent that the President has extensive power not only 
to affect international policy, but to enter into agreements with regard 
to international relations without the concurrence of the Senate. 

''Crandall, Treaties, Their Makiog and EnforoemeQt (2nd ed. ) 117. 

**/M, 119; Moore, Treaties and Executive Agreements, 20 Political Sc. Quart, 

385. 

*^See the full discussion of this subject in Crandall, Treaties, Their Making 
and Enforcement (2nd ed.) chap.9. 
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Professor Edwin H. Woodruff, who has been Dean of the CoU^e 
for the past seven years, resigned from the deanship in June, 1921, in 
order to devote himself exclusively to teaching in the CoU^e. 
Professor Woodruff has been a member of the law faculty at Cornell 
for the past twenty-five years. During his administration as Dean 
the entrance requirements have been raised to two 3^ears of coll^;e 
work;the Cornbll Law Quartbrly has been established; a Practice 
Courthasbeeninaugurated;and salariesof the teaching staff have been 
substantially increased. 

TheTrusteesof the University have appointed as his successor in the 
deanship Professor George G. Bogert. Professor Bogert is thirty- 
seven years old, and has received from Cornell both the A.B. (1906) 
and the L.L.B. (1908) degrees. He has been a member of the law 
faculty since i9ii,and is the author of text books on the Law of Sales 
in New York (1912), and the Law of Trusts (1921), besides various 
contributions to l^;al periodicals. In 1920 he was appointed by 
Governor Smith to be one of the three New York members of the 
National Conference of Commissioners on Uniform Laws, in suc- 
cession to Professor Francis M. Burdick, deceased, of the Columbia 
Law School. 
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Professor Bogert was the draftsman of the new Uniform Condition- 
al Sales Act. He was in active service throughout the war. Cam- 
missioned Captain at the firstOfficers' TrainingCamp in igiy.he was 
regimental adjutant of the 308th Field Artillery, later becoming Major 
and assistant Judge Advocate of the 78th Division. He was promoted 
to be Division Judge Advocate of his Division overseas, was cited in 
General Orders for eflBdency, and at the time of his honorable dis- 
charge was Lieutenant-Colonel. 

Professor C. T. Stagg is absent on leave for the college year, in 
order to act as l^;al advisor to Governor Miller of New York. 

Professor C. K. Burdick will be on leave of absence during the 
second term of the year, 1921-1922, and will spend the time stud3nng 
in Europe. 

Professor Lyman P. Wilson has been appointed to a full professor- 
ship in the College of Law. He is a graduate of Knox Coll^;e (B.S. 
1904), and the University of Chicago Law School (LL.B 1907). 
After practicing four years at Galesburg, 111., where he was City 
Attorney, he accepted a call to the faculty of the University of Idaho. 
Thence he went to the faculty of the law school of the University 
of Oklahoma. He comes to Cornell from the George Washington 
University Law School. Professor Wilson is teadiing cou-ises in 
Torts, Probate, Mortgages, and Conflict of Laws duringthepresent year. 

Hon. Charles M. Hough of the U. S. Circuit Court of Appeals in 
NewYork City has beenappointed non-resident lecturer onBankruptcy 
Law. 

The Cornell Alunmi of the Ddta Chi Fraternity have donated to 
the University the house and property situated on "The Knoll", for- 
merly occupied by the Comdl Qiapter of the fraternity which was 
founded at Cornell University October 13, 1890. The property is 
to be used as a residence hall in conjunction with the College of Law. 
Under the conditions accompan3mig thedeed of gift of this property to 
the University a limited number of specially qualified students in law 
and in subjects allied to law in the College of Arts and Sciences are 
eligible to reside in the hall. Residents of the hall are to be se- 
lected by the Faculties of Law and Arts and Sciences on a basis of 
scholarship, character and personal fitness, and, as vacancies in the 
house occur, are to be elected from those eligible by the group then 
residing in the house upon abasisof desirability ascompanionable men. 

For the year 1921-1922, the Boardman Scholarship has been award- 
ed to Horace E. Whiteside; the First Fraser Scholarship to Paul E. 
O'Keefe, and the Second Fraser Scholarship to William H. Famham. 
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Notes and Comment 

Constitutioiial Law: Constttationality d the New Tork State bonus 
bill -A refusal to accept bonds issued under the authority of the bcmus 
bill^ by a successful bidder on the ground that the bill was unconstitu- 
tional, brought the constitutionality of that act before the New York 
Court of Appeals in People v, Westchester Bank, 231 N, Y, 46s {1921), 
The prevailing opinion, declaring the act unconstitutional, held that 
it was an attempt to give the state credit to soldiers and sailors, not to 
satisfy any obligation the state owed them, but as a gratuity, and was 
consequently forbidden by article VII section I of the Constitution.* 
To this proposition Cardozo, J., dissented, while Pound, J., considered 
that it was not a gift of the state's credit at all. 

It is first of all required that public money and credit be used only for 
a public purpose, otherwise the money of the tax payer is taken or is 
pledged without due process of law.* The payment of pensions and 
bemuses is a public purpose.* But the New York Constitution further 
requires that where the state's credit is extended it shall not be "given 
or loaned to or in aid of any individual."* The bonus bill does not 
contemplate any loan of the state's credit. To make a loan implies 
that there will be repayment, but no sudi situation arises here. The 
bonds are issued for full value and their proceeds are to be transferred 
tothe soldiers and sailors absolutely and with no condition, express or 
implied, of repayment. All of the court agrees that the act would not 
^ect a gift of the state's credit if any obligation to the beneficiaries 
rested on the state. It is in the determination of this point that 
Cardozo, J., differs from the prevailing opinion written by Ardrews,J. 

The New York courts have held that "a payment to an individual is 
not a gift if it be naade in recognition of a claim, moral or equitable, 
which he may have against the state. 'The legislature, however, is 
not prevented from recognizing claims founded on equity and justice 
though they are not such as could have been enforced in a court of law 
i f the state had not been iirjnune from suit.' "• Cardozo, J., argues 
very eloquently that there is a moral obligation to requite the soldiers 
and sailors for the services they rendered and the dq)rivations, hard- 
ships, and injuries they suflered. Of this there can be little question. 

^Chapter 872 of the Laws of 1920. 

'''The credit of the State shall not in any manner be given or loaned to or in aid 
of any individual, association or corporation." 

>Lnited States Constitution, Amendment XIV. 

Hi Cornell Law Quarterly, 448 (192 1). 

•Article VII, section i. 

•Quotation in opinion from Munro v. State, 223 N. Y. 208, 215 (1918). Author- 
ity for the proposition: Trustees v. Roome, 93 N. Y. 313 (1883); Cole v. State, 
102 N. Y. 48 (1886); Splittorf V. State, 108 N. Y. 205 (1888); O'Hara v. State, 
112 N. Y. 146 (1880); Matter of Borup, 182 N. Y. 222 (1905); Wheeler v. State, 
190 N. Y. 406 (1907); Lehigh Valley R. R. Co. v. Canal Board,204 N. Y.471 (1912). 

44 
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But the court finds that in all previous New York cases where this 
moral obligation was invoked there was some direct benefit received 
by the state as a state, or some injury suffered by the claimant under 
drcumstances where in fairness the state might be asked to respond, 
something more than a mere gratuity being involved^ In the instant 
case there seems to be no obligation on the state as a state. The state 
did not call out the soldiers and sailors, exercised no authority over 
them, and did nothing in any way to cause them injury. They were 
called out by and served, not the state, but the federal government, so 
that what moral obligation there was towards them would seem to 
flow frGdoa the federal govermnent rather than from the state. As 
Cardozo, J., points out, their "service that preserved the Kfe and safety 
of the nation preserved at the sanae time the Ufe and safety of the 
states." The preservation of the states was incidental to the pres- 
ervation of the federal government, and while there does seem to be 
an obligation on the part of the latter, there does not appear to be 
such an obligation on the part of the states, but merely an intense 
gratitude which is not sufficient to bring the bill within the particular 
provision of the New York constitution. 

At least eighteen states have bonus statutes sintiilar to the one under 
consideration." In discussing these statutes Andrews, J., observes 
that the justices of Massachusetts were of the opinion that the money 
might lawfully be raised by taxation to pay veterans of the Civil War, 
but that such payment was r^^arded as a gratuity. In Wisconsin the 
court held that notwithstanding the soldiers served the federal govern- 
ment, they also served the state, and that as the object of the bill was 
to promote loyalty it served a public purpose. The Wisconsin Con- 
stitution has an article sinoilar to the New York constitutional pro- 
vision,* but it was not violated because the money was to be raised 
by taxation. The money to pay the bonus in Mmnesota was to be 
borrowed and it was there hdd the purpose was public and the act 
constitutional. Here again was a like provision in the Constitution,^® 
but this phase of the matter was not argued so far as can be determined 
from the opiziion. Ihe Washington bonus was to be paid by an 
issue of bonds, and here likewise was a constitutional provision similar 

^Three cases are presented by the dissent as being authority for a wider inter- 
pretation than that put upon them by the majority of the court. In Munro v. 
State, supra, note 6, even if we concede that the dissent is right and the injury 
was an ' unforseen accident" as a result of service to the state, and recovery was 
allowed though there was no fault upon the state, still if a moral obligation exist- 
ed it rested upon the state as a state. In Matter of Borup, supra, note 6, the state 
assumed the burden of paying for injuries to an owner's property, caused by chang- 
ing the street level, by a retroactive statute, where no liability previously Cvisted. 
Here again any moral obligation existant would seem to rest upon the state as a 
state. Lastly, in Trustees v. Roome, supra, note 6, when volunteer firemen were 
disbanded and a fund which was provided for taking care of them during their 
service was kept up to help them afterwards, because they had enlisted with that 
in view, the court found an equitable burden on the state to continue the fund. 

"California, Connecticut, Maine, Massachusetts, Michigan, Minnesota, Mon- 
tana, Nevada, New Hampshire, New Jersey, North Dakota, Or^on, Rhode Island, 
Soutii Dakota, Vermont, Washington, Wisconsin, and Wyoming. 

•Article VIII, section 3. 

"Article IX, section 10. 
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to Nqw York's " which was not referred to in the opinion. However, 
the court said that there was a moral obligation resting on the state to 
compensate the soldiers and sailors. It would seem, therefore, that 
the exact question presented to the New York Court of Appeals was 
not before the courts of other states having similar constitutional 
prohibitions. So while New York has been the only state to dedare 
the bonus bill unconstitutional courts in other jurisdictions seem not 
to have considered the problem disposed of in the principal case. 

By the Laws of 1920, chapter 872, bonds are to be issued by the 
state and the proceeds are to be paid into the treasury and expended 
for a bonus. Therefore the money can be applied for no other purpose 
by article VTI section 4 of the Constitution." Pound, J., held in his 
dissenting opinion that "The credit of the state is not given to or in 
aid of the recipients of the state's bounty**. It is not given or loaned 
'in any manner'. It is sold in the market to the purchasers of the 
bonds. The borrowed money becomes the money of the state and is 
held subject to the provisions of article VIII section 9.'* This phase 
of the question was considered by Andrews. J., in the prevailing 
opinion.** * * does this act contemplate a gift of the state's credit.? 
In answering thisquestion the mere form of the transaction is immaterial. 
If the gift of the bonds of the state to a railroad corporation would be 
such a gift — and it undoubtedly would be — ^then so would an issue of 
bonds by the state with the express condition that their proceeds 
should be given to the same corporation. The evasion of the con- 
stitutional prohibition would be palpable and it could not and shotdd 
not be permitted." Little can be added to this statement. Pound,J., 
has shown the way in whidi the act might have been dedared consti- 
tutional. His interpretation might be within the letter of the Con- 
stitution, but a question may still be raised as to whether it fells with- 
in its purpose. In view of the equities of the situation and since the 
populM- vote declared for the bill by an overwhelming majority," 
the court might have upheld the act in the manner suggested by 
Judge Pound. Courts have made more strained interpretations with 
less justification to bow to the will of the people, which after all is the 
ultimate law. On the other hand the court has sworn to uphold the 
Constitution, and it would not be justified in allowing what it con- 
sidered a clear attempt to evade the prohibitions of the fundamental 
law. 

Though it seems that the state cannot give away its credit to the aid 
of any individual, there remains the possibility that it mig^t raise the 
necessary money for a bonus by taxation. Pound, J., remarks that 
money of the state may not be given "to or in aid of any * * * private 

"Article VIII, section 5. 

^'"Tlie roxmey arising from any loan or stock creating such debtorliablility shall 
be applied to the work or object ^>ecified in the act authoridng such debt or lia- 
bility, or for the payment of such debt or liability, and for no other purpose what- 
ever." 

>*"As required by its terms this act was submitted to the people and was 
approved by a vote of 1,117,546 in its favor as against 630,365 in opposition." 
Quotation from opinion of Andrews, J. 
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undertaking/'^^ and that except for such lunitation it may be given 
to individtials for any public purpose ''in pursuance of an appn>pria- 
tion by law,""* but not otherwise. If, then, an act were passed pro- 
viding for the raising of the funds by taxation, the objection to this 
Inll, namely that it was a gift of the state's credit, would be avoided. 
Unquestionably the act would be for a public purpose in that it would 
promote military zeal in the future. The prevailing opinion concedes 
that even if it would not strictly be for a public purpose still it has the 
sanction of the legislature and of the courts through many decisions, 
and is not likely to be denied.^* It is submitted that the same object 
might be acomplished by raising the bonus by a bill providing for 
taxation. 

Sanford B. D. Wood. '22 

ConstituticnialLaw: Due process and impairment of contracts: 
Rent laws - In Block v. Hirsh, 41 Sup. Ct. Rep. 458, and in Marcus 
Brown Holding Co. v. Feldman, 41 Sup. Ct. Rep. 465 {1921) the United 
States Supreme Court decided that the rent laws passed in the Dis- 
trict of Columbia and in New York, respectively, were constitutional. 
The prevailing opinion, written by Hoknes, J., declared that a public 
exigency would justify the legislature in restricting property rights 
in land to a certain extent without compensation, and that such re- 
striction would not impair the obligations of contract. The Chief 
Justice and McKemia, Van Devanter, and McReynolds, J. J., dis- 
sented, holding that "It is safer, saner, and more consonant with 
constitutional pre-eminence and its purposes to regard the declarations 
of the Constitution as paramount, and not to weaken it by refined dia- 
lectics, or bend it to some impulse or emergency 'because of some 
accident of immediate overwhelming interest which appeals to the 
feelings and distorts the judgment.'" The constitutionality of the 
New York rent laws was discussed in an article in a previous issue of 

the QUASTBRLT.^ 

Sanford B. D. Wood, '22 

Constitutional Law: Police power: Liability <rf public for 
damages resuUiiig to land from construction <rf wall in river.— 

In the recent case of Conger v. Pierce County et al, 198 Pac. (Wash.) 
J77 {1921) the question is again raised as to the extent of the police 

^K^onstitution, article VIII, section 9. 

'■Constitution, article III, section 21. 

^"The payment of a pension or a bonus for past services * * *is an indtement to 
patriotism and an encouragement to defend the country in future conflicts. 
Even if such a payment is not dearly one made in the general interest, at least 
there is such ground for the claim that where the legislature has aco^ted that 
view, the courts may not interfere.* * * What long custom and usage has sanction- 
ed» what the weight of judicial authority has approved, that we should be slow to 
dedare wrongful. Nor mav a distinction be niade between such a bonus as our 
act provides and a pension. ' 

^Constitutionality of the New York Rent Law, by C. K. Burdick, 6 Cornell 
Law Quartbklt, 310. 
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power of the state. In this case the defendant cbunties had been 
authorized by statute^ to straighten the channel of the Puyallup 
river whidh had been in the habit of overflowing its banks and doing 
damage to roads, bridges, and other adjoining property. As a result 
of this straightening, tiie river was so deflected from its former course 
that it swept against the land of the plaintiff, eroding it and washing 
it away. Under a section of the Washington constitution* prohibit- 
ing "the taJdng or damaging of private property for public use with- 
out compensation being first made" the court held that the buildmg 
of the levee did not come within the police power as the purpose of the 
wall was to prevent floods, not to improve navigation, and that the 
plaintiff must be compensated for damages arising from such oon- 
stniction. 

The court here seemed to think that while the police power covers 
the health, safety, morals and general welfare of the public, it could 
only be exercised in cases of impelling necessity, and relied on Askam 
V. King County? This case would not seem to stand for a proposition 
which would limit the police power to cases of necessity. It held 
rather that private property of others than those ntiaintaining 
nuisances could not be tal^ to aid in the abatement of such nuisances 
unless the statute authorizing abatement stated specifically that the 
nuisances in question were of imminent danger to the public welfare. 
It was held there, that in the absence of impelling necessity, malarial 
swamps could not be drained in ditches across pl^tifi's land without 
compensating him. The court in the principal case also relied on 
People V. Jackson & Michigan Plank Road Co} as holding that the 
police power is based on necessity, but there the decision was that the 
public could not deprive the owner of a turnpike of his property with- 
out compensation except when imperatively required by the public 
necessity. The court there did not state that necessity was the only 
basis for the police power. In fact, it has been hdd that the police 
power mny be invoked to compel a bank to subscribe to a fund guaran- 
teeing the safety of bank deposits if necessary to the public welfare,* 
and to make a railroad build its embankments so as to provide for 
drairage, if this is for the public convenience,* and that rates in grain 
elevators may be regulated because afiected with the public interest.^ 

It wotild seem that the confusion has been caused by the ooiuts 
failing to always distinguish between the police power and eminent 
domain. The difierctce would seem to lie in this: in eminent do- 
main some property is taken which after the taking wriU be of value to 
the taker, or to those for whose benefit it was taken, and in such a 
case the owner should invariably be compensated; the police power, 
however, regulates the use and enjoyment of property by the owner, 
or, if he is deprived of his property outright, it is not taken to be 

Washington, Laws 19 13, c. 54, sec. i., p. 156. 

iWashington Constitution, krt. I., sec. 16. 

»9 Wash. I (1894). 

<9 Mich. 284, 306 (1861). 

•Noble State Bank v. Haskdl, 219 U. S. 104, iii (191 1). 

•Chicago & Alton R. R. Co. v. Tranberger, 238 U. S. 67, 77 (1915). 

»Mt;nn v. 111., 94 U. S. 113, 132 (1876); Budd v. N. Y.. 143 U. S. 517 (1892). 



Digitized by 



Google 



NOTES AND COMMENT 49 

thereafter used but is rather destroyed in order to protect the public, 
and in such cases the owner is not entitled to any compensation for 
any injury he may sustain, for the law considers that either the injury 
is damnum absque injuria or that the owner is sufficiently compensated 
by sharing in the general benefits arising from the exercise of the 
police power.* In both the Askam and the Jackson cases* the public 
was acquiring a use in the property, and they were both properly 
decided as cases of eminent domain. In the instant case, however, 
it would seem that the plaintiff's property was destroyed in order to 
protect the general welfare, and that, as the public took no interest in 
the lands, it was not such a taking as to come within the constitution- 
al prohibition, being rather damnum absque injuria. 

It has been the policy of the United States Supreme Court to hold 
that the construction of levees was within the police power and that 
damages resulting therefrom were consequential and could not be 
recovCTcd, and that the flooding of lands or erosion caused by the 
levees was not such a taking of private property for pubUc use as to 
come within the Fifth Amendment to the Federal Constitution." 
And in the states damages so arising have been held not to come 
within sections in their constitutions" similar to the Washington 
section". The court here distinguishes these cases as being for the 
public health, or the reclamation of lands, or for the improvement of 
navigation, but as Holcomb, J., points out in his dissenting opinion 
in the case under discussion, public works designed to promote the 
safety of travel are surely also affected with the public interest. In 
Louisiana there has always existed, under the civil law there in force, 
a servitude on the part of riparian owners to have their lands used for 
levees and the state is not liable for damages r^ulting from such 
construction. But in Bass v. State^ it was held that the building of 
levees was a just exercise of the police power. However, this case 
was criticised in Eldridge v. Trezevant^^ whidi held that the Bass Case^^ 
might better have been decided on the servitude theory. 

I.n New York the state is not liable to riparian owners on navigable 
streams for damages to their property arising from improvements to 
navigation." However, in Ordway v. Village of Canisteo,^'' relied on 

•Chicago, Burlington & Quincy R. R. Co. v. People, 21a lU. 103, 116 (1904); 
Belleville v. St. Clair County Turnpike Co., 234 IlL 428, 439 {1908); Common- 
wealth V. Plymouth Coal Co., 232 Pa. 141, 149 (191 1}. 

^Supra, notes 3, 4. 

"Bedford v. U. S., 192 U. S. 217 (1903); Jackson v. U. S., 230 U. S. i {1913); 
Hughes V. U. S., 230 U. S. 24 (1912); Cubbins v. Miss. River Comm., 241 U. S. 
351 {1915). 

"McCoy V. Plum Bayou Dist., 95 Ark. 345, 352 (1910); City Oil Works et al 
V. Helena Improvement Dist., 232 S. W. (Ark.) 28, 30 (1921); Lamb v. Reclama- 
tion Dist., 73 Cal, 125 (1887); Gray v. Reclamation Dist., 174 Cal. 622 (1917); 
Richardson v. Levee Commissioners, 68 Miss. 539 (1891). 

^Supra, note 2. 

»34 La. 494 (1882). 

"160 U. S. 452, 465 (1895). 

^Supra, note 13. 

"Sage V. City of New York, 154 N. Y. 61 {1897) ; Slingerland v. International 
Contracting Co., 169 N. Y. 60 (1901). 

"'ee Hun (N. Y.) 569 (1893). 
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by the court here, it was held that a municipality is liable for putting 
planking along the banks of a non-navigable creek in order to prevent 
damages to village property during spring freshets, if the lower ripari- 
an owner is injured thereby in his right to have the stream flow in its 
natural course. And the same was held in Van EUen v. City of New 
York^^ where the city was said to have no right to divert the natural 
flow of a non-navigable creek to a riparian owner's injury except by 
the exercise of the power of eminent domain. The police power was 
not discussed in these cases as the court seemed to think that injuring 
a riparian owner in his right to the flow in a non-navigable creek was 
a taking for a public use. In the Ordway case,^* however, it would 
seem that the police power might have been invoke as that power 
has been defined in New York^^ to include the protection of the public 
interest as well as health, safety, and morals. This case held that the 
state was not liable for damages done to private property by beavers 
protected by the state in the public parks, holding it to be a just 
exercise of the police power to protect beavers for the public interest. 

Another New York case relied on by the court here was Noonan v. 
City of Albany*^ but that case involved, in fact, the tcJdng of an 
easement in land on which surface waters were discharged. Equally 
where an easement of flooding lands is acquired for the benefit of 
other property one has a situation where the principles of eminent 
domain properly apply .^ It would seem then that in relying on 
such cases the court did not distinguish the situations where the 
public acquires a right or tise, where eminent domain must be exer- 
cised, and the cases involving the proper exercise of the police power 
for protection." 

Ilie decision in the principal case may perhaps be illustrative of the 
growing feeling that the poUce power has been extended too far. As 
Geo. W. Wickersham, former Attorney-General of the United States, 
in a recent articled* commenting on the Kansas labor legislation and 
reviewing among others the Munn and Budd cases " i^ks, " . . are 
there to be no limits put upon the right of the Legislature to interfere 

with and control the conduct of every xnan's business ?" 

and he further asks that, if there are to be no lintiits placed upon the 
police power, then what are constitutions and bills of rights for? 
Nearly a hundred years ago, however, in Rex v. Commissioners?^ it was 

»«226 N. Y. 483 (1919). 

^^Supra, note 17. 

•Barrett v. State, 220 N. Y. 423, 428 (1917). 

»79 N. Y. 470 (1880). 

''Ex parte Martin, 13 Ark. 198 (1853); Bradbury v. Vandalia Levee St Drainage 
Commission, 236 111. 36 (1908); Duncan v. Levee Commissioners, 74 Miss. 
125 (1896). 

"However, for decisions in aooord with the case under discussion, holding that 
compensation nmst be made to private owners for daxnages to their lands result- 
ing from the construction of levees although the pubUc acquired no right or use 
see. Town of Jefferson v. Hides, 23 Okla. 684 (1909); Barden v. Portage, 79 
Wis. 126 (1891). 

^S4 American Law Review, 801 (1920}. 

^Supra, note 7. 

»8 Bam & Cress. (Eng.) 355 (1828). 
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held that damages arising fratn the canstruction of a sea wall could 
not be recovered as the sea was a common enemy. And as there are 
many cases holding that the construction of levees either for the 
improvement of navigation or for the protection of adjacent property 
against inundation is a just exercise of the police power^ and that 
damages arising ther e from are damnum absque injuria*^ it would not 
seem an unjust application of the police power to have denied damages 
in the principal case. 

Arthur H, Dean, '23 

Contracts: Attemative performance as affected by the Statute of 
Fkauds.— In Welsh v. WeUWs Estate, 181 N. W. {Minn,) 356 (1921) 
plaintiff Tendered services and furnished goods to his mother under an 
oral agreement whereby she was to convey to him her 80-acre farm at 
the price of $40 per acre, allowing him full credit for the reasonable 
value of his services and materials; or in case of her failure to convey, 
to pay cash for what she had received from him. Time of perform- 
ance on her part was to be at the convenience of both parties. She 
died intestate without having tendered plaintifE a deed, and plaintiff 
brought this action upon the contract against her executor. The 
lower court held that the contract was unenforceable under the land 
clause of the Statute of Frauds, and limited recovery for services and 
nsaterials furnished by plaintiff on a quantum meruit to those furnished 
during the six years ixmnediately preceding the death of Mrs. Welsh. 
On appeal it was held that since the mother did not avail herself of the 
option to discharge her agreement by oofnveying the farm, the obliga- 
tion to pay cash became fixed at her death, and the contract, bdng 
divisible, could be enforced as to the part not affected by the statute, 
namely payment for plaintiff's performance, and being continuous, 
this nght of action was not affected by the Statute of Limitations. 

The decision of this ca^ involves the question of alternative per- 
formance, and it might be well to clarify the confusion caused by the 
indiscriminate use of the term "alternative performance." Contracts 
of real and apparent alternative performance may be classified into 
four groups, which may be stated hypothetically: i. Defendant is 
to do A or B; if he does not ^cerdse his right of election, the option 
passes to plaintiff; this is true alternative performance. 2. Defen- 
dant promises to do A, and if he does not do A, then later to do B; if 
he does neither, then plaintiff can sue only for B. 3. Defendant 
promises to do A, with tihe privilege of discharging that obligation by 
doing B; if he does neither, then plaintiff can sue only for A. 4. De- 
fendant promises to do A, and in case of failure to do A, to pay liqui- 
dated damages. Whether a given case falls within a particular class 
may be doubtful, but the doubt must be solved by construing the 
contract. 

^ Supra, notes 10, 11. 

'^Gray v. Reclamation Dist., 174 Cal. 622 (1917); Davidson et al v. Boston 
ft Maine R. R. Co., 3 Cush. (Mass.) 91, 106 (1849). 
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The principal case seems to fall within the second gioup and is 
analogous to Pearson v. Williams' Administrators.^ There defendant, 
for a specified consideration, agreed that he wotdd erect two brick 
houses by a certain day, or in default of so doing, would afterwards 
pay the intestate $4000 on demand.^ In the principal case the court 
held that "the contract here under consideration is separable or divis- 
ible, it being in the alternative as far as concerned the part to be per- 
formed by tiie mother. She failed to pay in land while able to exer- 
cise that alternative; it then dn^)ped from the contract by her choice, 
or failure to elect, and a valid express agreement to pay in cash re- 
mained." 

Let us assume that the performance of A is voidable under the 
Statute of Frauds and consider the results in the above four groups. 
!.• Defendant not having exercised his option, plaintiff may sue 
either for A or for B. If he sues for A, he is met by the statute; if he 
elects to sue for B, he has a good cause of action and should recover 
damages for breach of the contract to perform B. 2. In this case, if 
plaintiff can sue at all, it is only for B which, standing alone, is dear 
of the statute. We shall rettim to the question whether performance 
of B is barred by the statute. 3. Here defendant's obligation to do 
A has become absolute, and since performance of A is barred by the 
statute, plaintiff cannot sue on the contract. 4. Here recovery of the 
liquidated sum should clearly not be permitted, for that would amount 
to enforcing an act barred by the statute. 

Mav a contract which in part contravenes the Statute of Frauds 
be enforced as to the other parts not within the statute? One writer 
says : ** It is manifest that of such alternative engagements no action 
will lie upon that one which, if it stood alone, could be enforced as 
being clear of the Statute of Frauds, because the ^ect would be to 
enforce the other; namely by making the violation of it ground for 
action."*^ Among a number of cases in support of this view the 
author dtes Patterson v. Cunningham^ and Howard v, Brawer} In 
the former case two sons orally agreed with their father to deed to 
their sister certain lands or pay her $300. The court held that this 
was an indivisible contract and void under the statute. In Howard 
v}Brower defendant's intestate orally promised to compensate plain- 
tiff by will, either by conveying land or by pa3nng in cadi. The court 
hdd that "to constitute a cause of action on tihe agreement it was 
necessary to aver a br^u^h of both alternatives of the promise, and as 
under the statute there could be no bxeach of the promise in respect 
to the land, there could be no cause of action on the promise in respect 
to the money." It seems that this case was dedded against plaintiff 
on a point of pleading. The force of this decision is lessened by the 
able dissenting opinion of Johnson, J. 

S Another line of cases holds that if the contract is divisible, it may 
be enforced as to the part which, if standing alone, would not come 

>24 Wend. (N. Y.) 244 (1840). 

*See also Choioe v. Mosley, i Bailey (S.C.) 136 (1828). 

^Browne, Statute of Frauds (5th ed.) p. 188. 

*w Me. 506 (1835). 

•37 Oh. 402 (1881). 
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tinder the Statute of Frauds. In Bums v. Fidelity Reed Estate Co.^ an 
oral promise by the vendee of bricks to pay by conveying a certain lot 
and paying the balance in cash was held void in respect to the lot, but 
enforceable as to the balance. In Fitzhugh v. Harrison' the court 
held that a promise by defendant to reimburse plaintiff for losses 
either by conveying certain land or by paying cash, since he did not 
exercise his option to discharge the liability in land, became a money 
demand and did not fall within the statute. 

In deciding the principal case, Holt, J., was influenced by the recent 
Canadian Case of Mercier v. Campbell.^ There defendant agreed to 
pay plaintiff $300 if he refused to accept certain hotel property which 
plaintiff agreed to sell, and the court, after a thorough review of all the 
authorities, construed it to be an alternative contract not falling 
within the statute. Unfortunately this case was wrongly decided, as 
was pointed out by a writer in the Lcnv Quarterly Rmew,^ for in fact 
it was a case of liquidated damages. 

The court in the caseimder discussion reaches a correct conclusion. 
If an action in a case of this kind is upon the contract, there appears 
to be no reason why the particular promise diould not be eriorced 
that is not within the statute, and that is, as in this case (whidi falls 
within class 2 above) the only promise tibat would be oif oroeable if the 
contract were wholly outside the statute. And if the action is in 
quasi-contract, then plaintiff could recover the reasonable value of the 
services and materials, even though the whole contract were within 
the statute, inasmuch as defendant is in default upon the contract. 

George Reynolds, Jr., *2j 

ContractszPrcmiisetopeifcnnezistiiigcoatmctwifh fhejiromisor. — 

InSchwartssreichv. Bauman-Baschlnc., 231 N, Y. 196 (ip2i), theplaintiff 
oontractedtodesigncoatsandwiapsfox'tiliedefendant. Aftermdkingthe 
contract, theplaintiffwasofferedbetterpay elsewhere, and, according to 
his evidence, asked for friendly advice from the defendant's manager. 
The manager gave him no answer at the time but the ne^ct day returned 
and said, "I mil give you $100 and I want you to stay with me." The 
plaintiff further testified that when the new contract was signed, he 
remarked that the first coatract would not be of any more use since 
the new one took its place, and that he returned it. The case pre- 
sented the question, whether upon these facts there was a valid new 
contract. The defendant claimed that there was not, that the facts 
showed a breach, and a new promise without consideration to support 
it, inasmudfas the plaintiff did no more than he was bound to do. 
Where there has b^ a breach of the contract, followed by an agree- 
ment to perform the same work at a higher rate of compensation, 
nothing being said bey^ond the refusal of one party to perform, and the 
tender of the increase by the other, courts have disagreed as to whether 

*52 Minn. 31 (1893). 
'75 Minn. 481 (1899). 
•14 Ont. L. Rep. 639 (1907). 
^26 L. Q. Rev. 194 (1910). 
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there was a new contract. Particularly in Massachusetts, Michigan, 
and Indiana the courts, against the weight of authority.^ have been 
disposed to call the second agreement a valid contract.^ Sometimes 
it is said that the fact of breach of contract and the fact of a new prom- 
ise, are themselves evidence of a rescission;' sometimes that either 
party has a ri^t to -p&rtorm or pay danfiage and that the giving up of 
the latter right is a good consideration.* It would seem that the first 
reason is unsound. When the rescission of a contract is implied, the 
evidence must be jtist as strong as that from which the making of a 
contract is implied, and there must be a consideration to support the 
rescission. If the first contract is unilateral no rescission can possibly 
be implied. If the contract is excutory and bilateral, the parties can 
agree to accept as consideration their mutual releases. But if no evi- 
dence of that agreement exists, it should not be implied or assumed 
that they did so agree. The giving of extra compensation to secure 
performanoe would seem to indicate that there is no intention to re- 
lease the performance.* The promisee can only hope for the addi- 
tional compensation, as a person would hope for a promised gift. As to 
the second reason given, that the surrender of the right to pay dam- 
ages is consideration, it is submitted that there is no sudi right, 
'niere is a duty to perform the contract, and a power, but not a right 
to break it. Therefore when the contract is broken the duty to per- 
form still remains. Though in actual fact there is something done 
that would not otherwise have been done, still the l^;al obligation to do 
it existed all the time. Byles, J., said in an early case, that, "The 
reason why the doing what a man is already bound to do is no con- 
sideration, is, not only because such a consideration is in judgment of 
law of no value, but because a man can hardly be allowed to say that 
the prior l^;al obligation was not his determixung motive."* 

In a Michigan case, Endriss v. Belle Isle Ice Co,,'' the court left the 
jury to say whether, though the second agreement was made with the 
same party as the first, t£e plaintiff could sue for breadi of the first 

^"On principle the second agreement is invalid for the performance by the recal- 
citrant contractor is no legal detnmeat to him whether actually given or promised 
***. In such situations and others identical in principle, the great weight of au- 
thority supports this conclusion.*' Williston on Contracts, vol. i, p. 276. 

•Cc^er v. Lynde, 10 Ind. 282 (1858); Munroe v. Perkins, 9 Pick. (Mass.,) 208 
(1830); Holmes v. Doane, 9 Cush. (Mass) 135 (1851). But see the limitation on the 
Massachusetts rule in Parrot v. Mexican C. R. Co., 207 Mass. 184. (191 1); 
Goebel v. Linn, 47 Mich. 489 (1882) ; Scanlon v. Northwood, 147 Mich. 139 (i907)* 
In Minnesota in addition to the breach and the new promise there is required, to 
warrant the interference of a new contract, "some unforseen and substantial diffi- 
culties in the performanoe of the contract which were not known or anticipated by 
the parties — ". King v. Duluth Ry., 61 Minn. 482 (1895). See also Osborne v. 



O'Reilly, 42 N. J. Eq. 467, 480 (1887). 
•Coyner v. Lynde, supra, note 2; R _ 
'Holmes v. Doane, 9 Cush. (Mass.) 135 (1851) 



•Coyner v. Lynde, supra, note 2; Rogers v. Rogers, 139 Mass. 440 (1885). 



•See discussion of iSiis and the foUowmg reason in 8 H. L. R. 27. by Prof. 
Williston. Cases holding there is no consideration: Harris v. Watson, Peake, 
(Eng.) 72 (1791); Stilk V. Myrick, 2 Camp. (Eng.) 317 (1809); Shriner v. Craft, 
166 Ala. 146 (1910); Ayres v. C;. R. and I. Co., 52 la. 478 (1879) ; Muir v. Morris, 
80 Ore. 378 (1916). See also a note in 34 L. R. A. 33. 

•Shadwell V. Shadwell, 9 C. B. (n. s.) (Eng) 159, 178 (i860). 

749Mich. 279 (1882). See also Rollins v. Marsh, 128 Mass. 116, 120 (1880). 
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contract. The theory of the case is that the jury could find that the 
second contract was made in pursuance of a duty to keep the damages 
as low as possible, regardless of the personality of the party with whom 
it was made and since the promisor could turn to a stranger, he had the 
right to turn to the same promisee to perform his duty of mitigating 



Especially when the second promise has been obtained under such 
circumstances as constitute duress, there is no valid contract since 
there is not a free meeting of the minds. This rule is applied where 
the necessities of the promisor are imperative, and the promisee takes 
advantage of the unusual circumstances to extort a new promise.* 

ITie principal case was correctly decided since there was clearly a 
rescission of the first contract. Unless there be a rescission, the New 
York rule is in accoixl witii the general American and English rule that 
the first contract still exists and that the new promise is without con- 
sideration.^^ 

H. B. Edwards, '23 



Contract : Rewards : ApportiQiiment between conflicting claim- 
ants and officers. — ^Two interesting questions were presented in 
Maggi V. Cassidy, 181 N, W. (la.) 27 (1921); first, the right of an 
officer to daim a share in a reward, and second, the apportionment of 
the reward between the conflicting claimants where no one of them 
had fully complied with the terms of the offer. There were two 
murderers for whose arrest a reward was subscribed,^ and the claim- 
ants were Brock, ^eriS of the county in which the crime was commit- 
ted; Henderson, sheriff of another county; Macomber, city marshal 
of Winterset, outside of whose jurisdiction the crime took place; and 
Maggi, chairman of the advisory board of parol in Nebraska. The 
apprihension and conviction of Clifton were due to the efforts of 
Brock, Henderson and Maggi, while neither Henderson nor Maggi 
figured in the arrest or conviction of Frazier. The court decided that 
the reward could not be redistributed to the subscribers since they 
had accepted the arrest and conviction of the murderers as a perform- 
ance of t^e conditions on which they had offered the reward and had 
paid l^e money into court for the benefit of those who were adjudica- 
ted as being entitled to it. 

It would seem that the ooort tries to escape an unsound theory since it reaches 
the same practical result as the general rule, if the damages for the breach of the 
first contract equal the increased conpensation of the second. There are two 
actions possible and therefore circuity of action is involved. But Goebel v. Linn, 
su^, note 2, also a Michigan case, seems to assume that the the second con- 
tract tabes the place of the nrst. 

•Uogenfelder v. Wainwright Brewing Co., 103 Mo. 578 (1890). 

^•Bartlett v. Wyman, 14 Johns. (N. Y.) 260 (1817); Price v. Press Publish- 
ing Co., 117 App.'Dhr.,(N. Y.) 854 (1907); Weed v. Spears, 193 N. Y. 289 (1908). 
But see also Lattimore v. Harsen, 14 Johns. (N. Y.) 330 (1817), and Stewart v. 
Ketehas, 36 N. Y. 388 (1867). 

'"as and for a reward for the apprehension and conviction of the person or 
persons guilty of the murder of Rufus Ullery." 
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It is well settled that where an c^oer of the law is already bound by 
(ffidal duty to perform an act he cannot recover a reward for its per- 
formance,^ so that Brock was properly held not entitled to share, as 
his act furnished no conviction. But where an c^Bdlal does more 
than he is l^ially bound to do, he gives sufficient consideration to 
support a promise.' He has been held to do more than he is legally 
bound to do where he makes an arrest outside the territory in which 
he is called upon to act, or where he arrests a fugitive frcon another 
state, or if he arrests without a warrant. Both Henderson atnl 
Macomber were acting outside the scope of their official duties, while 
it was no part of Maggi's duty to arrest criminals. In r^;aid to these 
three then, it was held that they were quaifiled to perform the con- 
ditions of the contract and that the reward should be divided equally 
among them on the theorythat ''equality is equity."^ It is interest- 
ing to notice, however, that an officer making an arrest within htt 
own jurisdiction even when off duty, cannot recover a reward.* 

One of the principles of the law of contract, and no less of reward 
contracts, is that where an act is requested in return for a promise the 
whole of the act must be performed or there is no contract.* If the 
reward is for the arrest and conviction of a criminal, the claimant 
must show that he has caused both. In the principle case the arrest 
and conviction of Frazier were as much a part of the consideration as 
tiie arrest and conviction of Clifton, as the court recognizes, yet not 
one of the persons throu^ ^iiose efforts they were captured and con- 
victed hin:iself alone performed the conditions of the reward, though 
all contributed to that result. There is authority for holding that if 



"Chambers v. Ogle, 117 Ark. 242 (1915); Lees v. Colgan, 120 Cal. 262 (1898); 
Hogan V. Stophlet, 179 lU. 150 (1899); Pool v. Boston, 5 Cosh. (Mass.) 219 
(1^9); Studley v. Ballard, 169 Mass. 295 (1807); Hartley v. Granville, 216 
Mass. 38 (1913); Foley v. Piatt, 105 Mich. 635 (i9q$); Bystrom v. Rohlen, 134 
Minn. 67 (1916); Thornton v. Mo. etc. Rv., 42 M!o. App. 58 (1890); Hatch v. 
Mann, 15 Wend. (N. Y.) 44 (1835); Atwood v. Ar m s tr ong, 102 App. Div. (N. Y.) 
601 (1905); Bank v. Edmtmd, 76 Oh. St. 396 (1907); Smith v. Whildin, 10 Pa. 
39 (1848); Kinn v. Bank, 118 Wis. 537 (1903). 

^ <Morrell v. Quarles, 35 Ala. 5^ (i860); Chambers v. Ogle, supra, note 2; 
Harris v. More, 70 Cal. 502 (1886); Maish v. Express Co., 88 Kan. 538 (1913). 
Hartley v. Granville, supra, note 2; Burkee v. Matson, 114 Minn. 2^3 (191 1); 
Smith V. Vernon County, 188 Mo. 501 (1905); Davis v. Millsap, 159 Mo. App; 
167 (1911); Gregg V. Pierce, 5} Barb. (N. Y.) 387 (i860); Rogers v. McCoa^, 
120 N. Y. Supp. 686 (1009); Kmn v. Bank, supra, note 2. 

^"The succe^ful result of the quest and the apprehension and conviction of the 
desperate criminals is not the accomplishment of any one of the contestants for 
the reward. Each contributed something to the combination of effort whidi 
insured success. We cannot say or determme to whom the greater credit belongB, 
but we can say that together they have accomplished the thing for which uie 
reward was promised. The situation thus presented is one in ^raich equality is 
equity, ♦ ♦ ♦." 

•In re Russell, ^i Conn. 577 (1884); Hanomer v. Wells-Fargo, 160 N. Y. Supp. 
651 (1916); Oklahoma Ry. Co. v. Morris, 48 Okl. 8 (1914). 

*Van Horn v. Ricks Water Co., 1 15 Cal. 448 (1896) ; ^omn v. Stophlet, supra. 
note 2; Williams v. West Chicago Street Ky. Co., 191 lU. 610 (1901); Pool ▼, 
Boston, supra, note 2; Lovejoy v. Atchison, eto. Ry., 53 Mo. App. 386 (1893); 
Purman v. Parke, 21 N. J. L. 310 (1848); Jones v. Phoenix Bamc, 8 N. Y. 228 
(1853); Blain v. Pacific Express Co., 69 Tex. 74 (1887). 
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the service requested is perfonned by several persons, no one of whom 
alone renders the whole service, and these persons are not acting 
jointly, yet they may have a joint recovery^ Consequently, the 
decision of the court in the principal case, though it is contrary to an 
dementary rule of law, has an excuse in precedent and seems to be the 
only just and equitable procedure under the circumstances. In a 
Texas case, where the facts were very much like those of the principal 
case, a sindlar conclusion was reached.* 

Sanfard B, D. Wood, '22 

Criminal Law: Larceny^ Status of liquorunder the VolgteadLaw. — 

The Supreme Court of IlUnois followed what appeared at first glaaoe 
to be irrefutable precedent in holding in the caae of People v, Wilson^ 
iji N. E. dog (iQ2i), that intoxicating liquor ill^jally held may be 
the subject of larceny notwithstanding the fact that under the Nat- 
icoial Prohibition Act^ it has no market value except where it is kept 
under a government permit. On closer inspection, however, it 
appears that while the precedents would have been satisfactory if 
followed prior to the National Prohibition Act, conmionly called 
the Volstead Act, an entirely different question arises under the act of 



In People v. Wilson an indictment was returned to the criminal 
court of Cook County, charging the plaintifEs in error, McDonald, 
Devitt, Wilson, Sherman and Colback, with burglary of a store of 
Samuel Fox and stealing therefrom ten cases of whiskey. The de- 
fendants' counsel contended that the evidence £Euled to support 
the charge of burglary because whiskey, being contmband under the 
National Prohibition Act, has no value except where it is purchased 
and kept under a government permit and is therefore not the sub- 
ject of larceny unless the indictment charges and the proof shows 
that a permit has been obtained by the person in whose possession 
the whiskey is kqpt. 

The court said .-'"Burglary may be committed where personal prop- 
erty, which is the subject of ownership, is taken, and the fact that the 

^Goldsborough v. Cradie, 28 Md. 477 (1867); Bloomfield v. Malony, 176 Mich. 
54^ (1913); Janvrin v. Exeter, 48 N. H. 83 (1868); Whitcher v. State, 68 N. H. 
605 (1894); Pam> V. Arthur, 43 How. Pr. (N. Y.) 193 (1872); Tobin v. McComb, 
156 S.W. (Tex.) 237(1913). 

*"If the Court, finding that the claimants were not acting together and that no 
claimant met the terms of the offer, but further finding that each claimant fur- 
tuAed some information of independent facts, but not enough to earn the reward, 
and awarded to each appellant an equal amount of the fund in his hands, the 
appeUees not complaining here or below, the appellants are not in a position to 
complain of such award or apportionment.*' Rochell v. Pacific Express Co., 
x6 Tex. Civ. App. 142 (1909). See also, Porsythe v. Mumane, 113 Minn. 181 
(191 1), "* * * a person, having knowledge of an offer of a reward for the arrest and 
conviction of a criminal, whose arrest is not one of his official or contractual 
duties, who renders services which materially and proximatelv aid in such arrest 
and conviction, is entitled to an equitable share of the reward, based on the rela- 
tive vahie of his services, where the amount thereof has been paid into court upon 
interpleader." 

Ui Stat. 305 

*At page 610. 
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property is kept for an unlawful purpose does not change the nature 
of the crime." The court dted in support of this proposition State v. 
Mayyui which the same question is involved under the Iowa prohi- 
bition law, Bales o. State,^ in which the West Virginia court hekl poker 
ch^ were the subject of larceny, Comtnoftwealth v. Smith? in whidh 
the question discussed in the principal case was involved, and Osborne 
V, StaU^ where the court held that a pistol could be the subject of 
larceny notwithstanding a statute prohibiting its being kept for sale. 

There is this essential difference between the cases dted and the 
instant case, of which the Illinois court apparently did not take cog- 
nizance : the National Prohibition Act states 7 " It shall be unJawful to 
have or possess any liquor or property designed for the manufacture of 
liquor intended for use in violating this title, or whidi has been so 
used, and no property rights shall exist in any such liquor or property.*' 

This, then, takes the whiskey in question out of the cat^ory of 
artides which may be the subject of larceny, according to the ddBni- 
tion of this very court. The court says, as quoted 5ii^a:"Burglary 
may be committed where personal property which is the subject of 
ownership is taken." The words, ''which is the subject of ownership" 
form the important part of this pronouncement, for dearly goods in 
which no property right exists cannot be subject of owneiship. 

The idea of the existence of artides of a possible intrinsic value but 
whichdonotgiverise to property rights is innowayrepugnant to Ihelaw. 
It was customary for the common law writers to hedge about their 
definitions of artides subject to larceny by stating that they must be 
sudi as are recognized by law as being subjects of ownership. The 
following quotations from l^;al treatises are in point:"To be the sub- 
ject of larceny the thing taken must be something which the law rec- 
ognizes as property and as the siAject of ownership.'*^ *' As larceny is 
the taking of the property of another it can only be conunitted by 
taking something which the law recognizes as property and deems 
capable of being owned''^ ''Generally speaking, any personalty 
recognized by law as property may be the subject of larceny."^* 

Under these common law definitions, then, it is clear that artides 
whidi the law does not recognize as property and subject of ownen^p 
caxmot be stolen. Inasmuch as the National Prohibition Act express- 
ly states that "no property rights shall exist in such liquor," this 
whiskey could not be stolen beotuse it is not an artide which the law 
recognizes as property and the subject of ownership. It is tiierefore 
diffioilt toseehow the Illinois court can be justified in holding the ap- 
peUantsinthe instant case guilty of larceny on this statement of &tcts. 

The only possible justification for this decision is in the line of 
precedents dted, and these may be discarded, as none of them is in 

•20 la. 305 (1866). 

*3 W. Va. 685 (1869). 

*I39 Mass. 104 (18S0). 

•115 Tenn. 717 (1905). 

'Barnes Fed. Code (1921 Supplement) 368. 

•Clark and Marshall, Law of Crimes, sect. 307. 

*C]ark Criminal Law (3rd. ed.) p. 307. 

^*I7 Ruling Case Law, p. 29. 
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point. Although dted for the general proposition that liquors il- 
l^ally held may be the subject of larceny, they faU down when applied 
under the now existing prohibition act. When State v. May^^ was 
decided there was notlmig in the Iowa prohibition law that removed 
property rights from contraband liquor, and under that statute the 
court was justified in determining that whiskey, even though held for 
an illegal purpose, might be the subject of larceny. The same situ- 
ation existed in the case of Commonwealth v. Smith,^ and sinwlarly, in 
Balesv. State^^ there wasnostatutoryprovisionremovingpropertyrights 
fixnn gambling paraphernalia though they were subject to confisca- 
tion by the state; and in Osborne v, State,^^ the Tennessee court was 
tmquestionably right in stating that a pistol might be the subject of 
larceny notwithstanding a statute prohibiting its sale or holding for 
sale. It is not surprising that the Illinois court should be prone to 
follow the precedents dted, for it can be argued with great justice that 
the turpitude of the man who transgresses the moral law in a manner 
which, but for a legal technicality or legislative fiat, would make him 
anaenable to a court of justice, is none theless great becauseheinjures one 
from whose interests the law sees fit to withdraw its protection. 
Under the existing federal statute, however, it appears to be impos- 
sible to escape the conclusion that one can, with impunity, take any 
quantity of intoxicating liquors from the possession of another who 
holds them for an iUeg^ purpose. In its zeal to seize every oppor- 
tunity for stamping out illegal traffic in and manufacture of intox- 
icating liquors, Congress has seen fit to accept the alternative just 
suggested, notwithstanding the repugnance with which it may be 
accepted by courts of law. 

Elbert Parr TiMe, '23 



Domestic RelatioiLs: Right of a wife to sae for the loss of coiisor- 
tium. — In Tobiassen v. PoUey, 114 AU. {N. /.) ly (1921), a wife 
sought to recover damages from the defendant, who n^ligently in- 
jtxr&i her husband, for the loss of consortium. The court held that 
the action would not lie. 

Consortium indudes service, sodety, comfort, and the sexual 
rights.^ It is a right growing out of the marital relation which the 
husband and wife respectively have.* 

At common law the husband can sue for any infringement of this 
right,' but the same privilege was denied to the wife even under the 



^Supra, note 5. 

^Supra, note 5. 

^Supra, note 4. 

^Supra, note 6. 

»Guevin v. Manchester Street Ry., 78 N. H. 289 (1916). 

*Foot V. Card, 58 Conn, i (1889); Peneff v. New York Cent, ft Hud. River 
R. R., 203 Mass. 278 (1909). 

*Guevin v. Manchester Street Ry., supra, note i ; Hawkins v. Front Street 
Cable Ry. Co., 3 Wash. 592 (1892). 
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Married Women's enabling statutes.^ Blackstone said,* " The inferior 
hath no kind of property in the company, caie or assistance of tiie 
superior, as the superior is hdd to have in those of the mferior ; there- 
fore the inferior can suffer no loss or injury." In other wends the 
fact that the wife was r^:arded as an ii^erior was the cause of her 
inability to sue. This reason ought not to obtain any longer because 
by the modem statutes the wife has generally been raised from tiie 
position of inferior and has been placed on the same level with the 
husband. The l^al unity of hui^)and and wife has been substan- 
tially severed. 

An aigument advanced in support of the holding of the principal 
case is that a recoveiy by the mf e would result in a double recovery 
from the defendant, since she is benefitted and compensated by her 
husband's recovery.* Logically this aigument impUes that the 
husband recovers for his injuries and also for the injtuies whidi the 
wife sustained as the result of the defendant's negligence. But the 
husband in an action to recover damages for his injuries cannot set 
up as an item of damage the fact that he is a married man and was 
rendered less able to support his family. The law deals with him in 
this respect as if he were unmarried.^ It would seem then that there 
is no such double recovery from the defendant. 

Suppose that a husband is hurt by a negligent defendant in such a 
manner that it will be impossible for him in tiie future to have sexual 
intercourse with his wife. His recovery of danoages dearly would 
not benefit her. Her right of consortium has been infringed. Can it 
be said that if she is allowed to sue there will be double recovery &om 
the defendant? Certainly not, because the negl^ent act of the 
defendant violated two rights. The right of the husband not to be 
hurt, and the wife's right of consortium. The facts which go to make 
up the cause of action of the husband are different from the facts 
which go to make up the cause of action of the wife.* It is a possible 
thing to have one negligent act infringing two rights, thereby render- 
ing the defendant liable to two plaintiffs. An illustration of this is 
found when the wife is negligently hurt. She then can sue because 
the injury is direct, but the husband also can sue for the loss of con^ 
sofUum. 

1 1 has been contended successfully that her injuries if any are conse* 
quential and therefore cannot be compensated for.* If this be a 
valid contention it should apply likewise when the husband is suing 

'Patelski v. Snyder, 179 111. App. 24 {1913); Brown v. Kistleman, 177 Ind. 692 
(1912); Emerson v. Taylor, 133 Md. 192 (1018); Bernhardt v. Perry, 276 Mo. 
612 (1919); Goldman v. Cohen, 30 Misc. (N. Y.) 336 (1900); Smith v. The 
Nicholas Building Co., 93 Oh. St. loi (1915). 

*3 Blackstone Commentaries, 143. 

•Bernhardt v. Perry, supra note 4. 

'10 Am. & Eng. Ann. Cas. 288. 

'Skoglund V. Minneapolis Street Ry. Co., 45 Minn. 330 (181 1). 

'Emerson v. Taylor, supra note 4. 
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for the loss of consortium, and should defeat his right of action.^^ 

Since it is not valid against him it should not be valid against her. 

The decision in the principal case, although in line with the old 

law, does not fit modem conditions and therefore is very questionable. 

Joaquin Servera, '22 

Equity. Injunctioa against Strikes at the Suit of the State.— There 
have been comparatively few instances in which either the state or the 
national government has resorted to the injtmction as a means of pre- 
venting strikes so extensive in character as seriously to inconvenience 
a large part of the public, yet the fact that there are potential perils to 
the public arising out of the wid&-spnrad co-ordination of labor interests 
invests the subject of equitable jurisdiction to enjoin strikes with grow- 
ing importance.^ 

In Kansas, the legislature had created the Court of Industrial Re- 
lations ai)d had invested it with power to summon before it persons 
involved in labor disputes arising in certain specified industries, which 
were characterized as being "affected with a public interest,*' and 
to determine and r^ulate the matters in controversy. Included in 
this classification of industries was coal mining. The defendant 
Howat and otheis, as membo^ of a District Board of United Mine 
Workers of America, were about to violate and defeat the act by call- 
ing a strike of miners in the region comprising the coal mining dOstrict 
of Kansas. The Attomey-G«ieral thereupon sought and obtained 
from the district court of die state an injunction against the calling of 
the strike. The defendants disobeyed the decree, were proceeded 
against for contempt and found guilty. They appealed, and by the 
decision in State ex rel, Hopkins, Attorney-General v, Howat, ig8 Pac, 
(Kan,) 686 \ig2i),\he supreme court of Kansas sustains the vaUdity of 
the injunction. 

One of the findings upon which the injunction was based was that 
the state would be prejudiced in the use of property which it held in 
the capacity of owner, for it would be prevented by the existence of 
the stnke from obtaining coal for the various institutions, educational, 
charitable, and correctional, which it maintained in its own buildings 
upon its own lands. This ntiakes the case analogous in facts to the 
Debs case * where the property right of the United States in the mails 
was sufficient foundation for the granting of an injtmction at the suit 
of the federal Attorney-General. The supreme court of Kansas might 
have sustained the injunction upon these facts and upon the Debs case 
alone, but not content with that, it holds that ''aside from this indis- 

'^These cases have held that under modem conditions the husband has no 
longer any cause of action for the loss of consortium. Marri v. Railway, 84 
Conn. 9 (191 1); Whitcomb v. R. R. Co, 215 Mass. 440 (1913); Blair v. Seitner 
Co., 184 Mich. 504 (1915). 

^For a discussion of the suggested grounds upon which an injunction against a 
strike might be obtained at the suit of the Fedeitd Attorney-General see comments 
on the case of United States v. Hayes et al, U. S. D. C. Ind., Nov. Term, 1919, In 
Equity No. 312, in 5 Cornell Law Quarterly, 184, and 34 Harv. L. Rev. 401. 

^Re Debs, 158 U. S. 564 (1895). 
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putable ground, **the district court was possessed of power to grant 
the injunction." "The district court was warranted in interfering," 
the court says, "on principles identical with those applied in abate- 
ment of nuisances/** This legal conclusion is said to follow from the 
other finding of fact: "that a^ the perils to the public welfare which 
accompanied the coal strike of the winter of 1919-20 would again be 
incurred. That strike caused industry to stop, commerce to be de- 
moralized, caused food supplies to be reduced and cutoff, caused schools 
to dose, caused suffering in homes, and if the defendants had been 
permitted to have their way would have caused the sick to languish 
and die in unwarmed hospital beds in the dead of winter."* Can it 
be accurately said, however, that a strike which is entirely peaceful in 
character and wluch is detrimental to the public welfare only by reason 
of its magnitude, constitutes a public nuisance as that term is usually 
defined? It is rather "in the nature" of a nuisance. It is said in the 
opinion, "If those consequences [imperilling the public welfare] were 
produced in a single village by blocking the highway over which nec- 
essaries of life were brought in, anybody would say blocking the high- 
way was a public nuisance, and the court of equity could open fiie 
road."* Practically all the authorities and text writers agree that 
the essence of a public nuisance is an interference, direct or indirect, 
with the enjoyment of property so as to affect the public.^ In dis- 
cussing this question Pomeroy says: "It is on the ground of injury to 
property that the jurisdiction of this court must rest, and taking it to 
rest upon that ground the only distinction which seems to me to e3dst 
between casesof public nuisances and private nuisances is this, — ^that in 
cases of private nuisances the injury is to the individual property and 
in cases of public nuisances the injury is to the property of mankind."* 
Chancellor Kent declared: "I know that the court is in the practice 
of restraining private nuisances to property, and of quieting persons in 
the enjoyment of private rights; but it is an extremely rare case and 
may be considered, if it ever happened, as an anomaly, for a court of 
equity ***to put down a public nuisance which did not violate the right 
of property, but only contravened the general policy."' 

On the other hand, there is language in at least two cases decided in 
the United States Supreme Court which seems to indicate a broader 
conception of the principles underlying public nuisances. In Mugler 
V, Kansas,* that court said: "This is a salutary jurisdiction, especially 
where a nuisance affects the health, safety, or morals of the communi- 
ty. Though not frequently exercised, the power undoubtedly exists 
in courts of equity thus to protect the public against injuries." In 
the case of In re Debs,* the sanoie court said: "Every government en- 
trusted by the very terms of its being with powers and duties to be 

•198 Pac. 686, 689. 
*Ibid, 
Hbid, 

*5Pomeroy, Equity Jurisprudence, (4th ed.) sec. 1956. 

'Attorney-General v.Utica Insurance Co., 2 Johns. Ch. (N.Y.), 371,380(1817). 
»I23U. 8.623(1887). 

^Supra^oiA 2. For a valuable note on the Debs case by Prof. Schofidd, see 
8 111. L. Rev. 37. 
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exercised and dischaiiged for the general welfare has a right to apply 
to its own courts for any proper assistance in the exercise of the one 
and the discharge of the other, and it is no sufficient answer to its 
appeal to one of those courts that it has no pecuniary interest in the 
matter. The obligations which it is under to promote the interests of 
all, and to prevent the wrong-doing of one Faulting in injury to the 
general welfare, is often of itself sufficient to give it a standing in court." 
After citing language from other cases the court continues: "While it 
is not the province of the government to interfere in any mere matter 
of private controversy between individiaals or to use its great powers 
to enforce the rights of one against the other, 3^t, whenever the witMigs 
complained of are such as affect the public at large, and are in respect 
of matters which by the constitution are entrusted to the care of the 
nation, and concerning which the nation owes the duty to all the citi- 
zens of securing them in their common rights, then the mere fact that 
the government has no pecuniary interest in the controversy is not 
sufficient to exclude it from the courts or to prevent it from taking 
measures therein to fully discharge those constitutional duties." 
It is obvious that where a strike is conducted in a peaceful manner 
and those engaged in it seek to gain their end solely by paralyzingsome 
icfdiistiy whose operation is essential to the comfort and convenience 
of the public, no actual property right is violated. Do not however, 
the same fundmental principles which warrant a court of equity in 
enjoining a purpresture upon a public right at the suit of the attomey- 
general,apply equally to a strike of such a nature as will inflict hard- 
ships upon those of the public in no way connected with the contro- 
versy? Equity could not have assumed jurisdiction over public 
nuisances because of their criminal nature, nor did it do so merely on 
the narrow ground of violation of property rights. It lent its aid in 
matters where the state was underaduty to protect the rightsof thepub- 
lic and where the courts of law were not competent to ftunish the most 
effective relief. It has been asserted that this jurisdiction is an anoma- 
ly in the law and ought not to be extended. But it is now too well 
established to be shaken, and if it be found to rest on a broad funda- 
mental principle the more general application of which will in some 
measure combat a modem economic weapon destructive of public 
welfare, why not apply it? Is it to be restricted because it encroaches 
on the jurisdiction of the criminal courts and so curtails the right to 
trial by jury? The books are full of assertions that this equitable 
power to enjoin public nuisances is not based on their criminal ele- 
ment. Is it to be limited because all equitable jurisdiction rests nec- 
essarily upon the infringement of property rights? This unfortunate 
conception has been responsible for retarding the application of prin- 
ciples which ought to be elastic and readily adaptable to the needs of a 
progressive society. A breaking away from this fallacious theory that 
there must be present a property right upon which to preidicate 
equity's jurisdiction is noticeable as a result of the criticisms of em- 



Digitized by 



Google 



64 CORNELL LAW QUARTERLY 

meat legal scholars, and a few of the Anierican courts have repudiated 
it." 

Of course every strike would not justify the states' use of the in- 
junction, which is a formidable weapon and which may easily be per- 
verted into an instrument of tyranny. The strike developed as an 
inevitable consequence, and at one time constituted the sole defense of 
men just awakening to a realization of their injustices. So long as its 
area was confined within narrow limits, and so long as it was directed 
at the employer alone, it served a high social purpose. Today it has 
become a public menace iti some of its phases. It is a matter of 
ocmmon knowledge that organized labor in the railroad, coal, and 
other industries counts mainly on the pressure brought to bear on the 
employer through the medium of the public. It is the right of the 
public to the continuous production and dissemination of the ne- 
cessities of modem life that may be violated when the strike weapon is 
wielded in its full force. It is the irreparable damage suffered by the 
public which warrants the state in interfering and resorting to its 
courts to have such strikes enjoined. 

Whether an injunction should or should not be granted in a par- 
ticular case depends upon the seriousness of the public inconvenience. 
If a strike involves so small a portion of an industry or if the industry 
affected is not one whose continuous operation is essential to the 
public welfare, the damage to the public is not irreparable and the 
ground for injunctive relief is absent. Whether irreparable injuries 
will be produced must be determined by the court with a view to all 
the circumstances. 

That the Interstate Commerce clause of the Federal Constitution 
conferred upon Congress power to pass l^islatioa regulating the 
conditions of employment in industries engaged in interstate com- 
merce has been decided by the Supreme Court.^^ Chief Justice 
White characterized the Adamson Law "as the exertion by Congress 
of the power which it undoubtedly possessed to provide by appropri- 
ate legislation for compulsory arbitration." That businesses, other 
than &ose of common carriage or other public service,may be imbued 
with a public interest suflBcient to justify regulatory legislation by the 
several states as an exercise of the police power, is now established.'* 
That the public is a vitally interested thiid party to labor disputes of 
any magnitude, and that it is within the police power of 
the legislature to pass legislation re[ulatory of such strikes as would 
threaten the public safety, health, and welfare is affinned by the 

loHemy Schofield, "Eqtiity Jurisdiction to Abate and Enjoin Illegal Saloons as 
Public Nuisances," 8 Dl. L. Rev. 19. At p. 33, Prof. Schofield says:"So far as a 
Question in equity jurisdiction is conoemed, it makes no difference whatever what 
tne subject-matter of the controversy is; the sole point in a question in equity juris- 
diction is the existence or adequacy of another remedy provided by the law." 
Roscoe Pound, Equitable Relief against Defamation, 29 Harv. L. Rev. 640; Ex 
parU Warfidd, 40 Tex. Crim. Rep. 413 (i899);Stark v. Hamilton, 149 Ga. 227 
(1919), noted in 5 Cornell Law Quarterly, 177. 

^^Wilson V, New, 37 Sup. Ct. Rep. 298 (1917). See discussion of the decision by 
C. K. Burdick, 2 Cornell Law Quarterly, 320. 

"German Alliance Ins. Co. v. Lewis, 233 U. S. 389 (1914). 
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Kansas court in the principal case and by a still more recent decision 
of the supreme court of Massachusetts.^ The basis for upholding the 
constitutionality of the legislation creating the Industrial Relations 
Court is found by the Kansas court contained in the following con- 
dusion: ''Heretofore, the industrial relationship has been tadtiy re- 
garded as existing between two members, industrial manager and in- 
dustrial worker.***The rights of society as a whole, however, are dom- 
inant over industry; and the state is under obligation to intervene to 
compel settlement of diffierences whenever fa^ure of manager and 
labOTer to agree endangers the public safety or causes general distress.*'^^ 

It may be objected that the enjoining of strikes which constitute a 
public menace is tantamount to an exercise of police power on the part 
of the court of equity. And indeed it is difficult to distinguish be- 
tween the effects of tibie judicial and the legislative prohibition. The 
basis of the equitable power as pointed out above is, however, essen- 
tiallydiflerentfrom the state's fX)lice power. Equity does not assume 
to regulate the conduct of persons under all future contingencies, but 
merely to determine the rights of the parties as presented in the case 
before it. While this jurisdiction may overlap the legislature's 
police power, it is submitted that it does not invade it. The injunc- 
tion as a medns of protecting the public against the disastrous con- 
sequences of such a strike as is imbued with a public interest is dffi- 
cadous because it cripples the ox^nized agency. If directed against 
the strikers as individuals, the injunction mnild be an unconstitution- 
al exercise of judical authority, for the right of an individual to cease 
work is guaranteed by the due process clauseof the constitution and has 
bc^n z^ously safe-guarded by the courts. It is the machinery of 
the organi2ation bdinrd the strike which can be restrained. The in- 
junction tiien successfully forestalls irreparable public injury, but it is 
not a solution of the strike problem. By its nature, the injunction is 
preventative and not remedial. Legislation may be remedial, and a 
solution may come through regulatory legislation or a system of com- 
pulsory arbitration. But if in the absence of such legislation or of 
courts of arbitration, or if , as in the present case, in defiance of such an 
established remedial system, a strike threatens to imperil the public 
health and welfare, certainly the public is entitled to the best protec- 
tion that the courts can afiord. 

Organized labor denounces the injunction as an engine of t3rranny 
which should have no place in a truly democratic polity. But the 
same denunciation is uttered by those who are made to realize that the 
law places restraints upon the unrighteous use of property and upon 
the so-called freedom of contract. "Liberty under the law" is the 
corner-stone of our jurisprudence, and the liberty of the individual, 
whedier it is claimed as the freedom to contract, the freedom in the use 



"Moore Drop Forging Co. v. Fisher et al., 132 N. E. (Mass.) 165^ (1921). The 
Massadiusetts statute, G. L.,c. 1^0, sec. 3, makes the test of public interest hinge 
upon the size of the strike, i.e., whether the employer was employing not less than 
twenty-five workmen. Por a discussion of that part of the principal case uphold- 
ing the constitutionality of the Kansas statute, see 31 Yale L. J. 75. 

"State V. Howat, 198 Pac. (Kan.) 6S6, 705 (192 1). 
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of one's own property, or the freedom to control one's own labor, 
enjoys its greatest glory when it yields out of respect for the common 
law limitations demanded by the correlative rights of one's neighbors 
and the welfare of society.** 

PaulO'Keefe/22 

Equity: Injunction: Rights of 'Bud^Fisherin ''Mutt" and ''JeflP'.— 

Those well known cartoon characters of "Mutt" and "Jeff" have 
taken on a legal interest from the decision of the New York Court of 
Appeals in Fisher v. Star Company, 231 N. Y, 414 {1921), Plaintiff 
started drawing comic strips containing the character "Mutt" in 1907 
and of "Jeff" in 1908. Thereafter he continued to draw comic strips 
containing these diaracters which were published in different papers. 
Plaintiff came to New York in 1909 after his pictures had become wdl- 
known throughout the country, and imder contract with the defen- 
dant company, which contract contained no restrictive covenants of 
any kmd, drew comic strips for it until 1914 when the contract expired. 
Plaintiff did not renew his contract with the defendant company and 
it then induced one of its employees to draw cartoons resembling 
"Mutt" and "Jeff". These comic strips could not be distinguished 
from those drawn by the plaintiff. The defendant was about to 
publish these comic strips in newspapers throughout the country and 
plaintiff asks for an injunction restraining it fnmi so doing. 

The trial court granted the petition of the plaintiff and the defen- 
dants were perpetually enjoined : 

" I. From using the words'Mutt and Jeff' or the word'Mutt'or the 
word 'Jeff' as a name or trademark for or in connection with cartoons. 

" 2. From publishing and from advertising and offering for sale and 
from selling any cartoons not drawn by Harry C. Fisher which are, 
however, drawn in imitation of Harry C. Fisher's cartoons of the car- 
toon characters 'Mutt' and 'Jeff' and so like the 'Mutt and Jeff' car- 
toons drawn by Harry C. Pi^er as to be likely to deceive the public 
into believing that the said imitation cartoons are Harry C. Fisher's 
genuine 'Mutt and Jeff' cartoons." 

The decree of the trial court was aflSrmed without opinion by the 
Appellate Division, and by the Court of Appeals, with one Judge 

''The above note is confined to a consideration of the jtirisdiction of a state court 
to enjoin a strike at the suit of the Attorney-General of the state. As to the juris- 
diction of the federal courts to enjoin at the suit of the federal Attomey-GeneraL 
it is submitted that the federal courts can act only within the scope of ue limited 
power conferred upon them by the constitution and the acts of Congress there- 
under, and that there is no provision whi^ can be interpreted as conferring juris- 
diction to enjoin strikes as nusiances or as analogous to nuisances. But it is 
believed that such jurisdiction may be found to exist under the Sherman Act, which 
has been construed to apply to labor or^mizations. United States v. Workmen's 
Council, 54 Fed. 994 (1893); Loewe v. Lawlor, 208 U.S. 274 (1908). Nor is the 
use of the injunction against striking labor organizations forbidden when (a) the 
thing sought or the means used are illegal; or {h) the bill for the injunction is 
brought, not bv an individual, but by uie government. Duplex Co. v. Deering, 
254 U. S. 443 (1921); Clayton Act, U. S. Stats. 1918, c. 118, p. 730, sees. 19, 20. 
As to the effect of Kansas Gen. Stats. 1^15, sec. 7149, similar m language to sees. 
19, 20 of the Clayton Act, see the opimon in the prmdpal case at page 690. 
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dissenting on the ground that "plaintiff seeks to maintain rights which 
can only be had tinder the copyright law." 

The first paragraph of the injunction enjoining the defendant from 
using the wwds "Mutt and Jeff" or the word "Mutt" or the word 
"Jeff" as a name or trademark for or in comiection with cartoons is 
abundantly supported by the decided cases and presents no new mat- 
ter.i 

The court appears to base its decision on the wrong of unfair com- 
petition. The wroAg of unfair competition is a peculiarly American 
product — ^the term being seldom used in England. The courts have 
not been very dear as to the elements necessary to constitute the 
wrong. In most cases one finds considerable discussion of property 
mixed up with a possible fraud on the public. Unfair competition is 
grouped witii slander and libel and slander of title under the broad 
division of torts in which injury is caused by one to another through 
the medium of a third person. It is believed that in all cases in which 
the plaintiff has been protected on the ground of unfair competition 
there has been a possible fraud on the public. Many cases lay down 
that rule.* But damage to members of the public through fraudulent 
deception of them gives the plaintiff no standing in court. His action 
depends upon damage to himself.' 

The court in the instant case speaks of the tmfaimess to the plain- 
tiff, tiie property of the plaintiff, and then appears to base its decision 
on the ground of unfair competition. It is submitted that by the 
force of the decree rendered, even if the defendant so labelled its car- 
toons that there could be no possibility of the public being deceived, 
still the defendant could not publish cartoons resembling " Mutt" and 
"]eR*\ Li other words, the case does not appear to fall logically un- 
der the heading of what is known as unfair competition. 

Such an exclusive right the plaintiff could not obtain either under 
the principles of common-law copyright or by means of any statutory 
cop3nright. The former would only protect him as to those cartoons 
Bixeady drawn by him but not published. The latter would only pro- 
tect those already published from being reprinted by any other.^ 
Neither protects an idea that has not previously been expressed in 
some form. Nor would either protect one against the publication by 
another of an expression of ideas original with the latter but conceived 
by him in imitation of the ideas of tiie former. Such is the situation 
in the present case. 

^Cohen v. Naglo, 190 Mass. 4(1906); Cutter v. Gudebrod Bros. Co., 36 App. 
Div. (N. Y) 362 (1899); American Waltham Watch Co. v. Sandman, 96 Fed. 

330 (1899). 

'Oilman v. Huxmewell, 122 Mass. 139 (1877); Commercial Advertiser Assoc, v. 
Haynes, 26 App. Div. (N. Y.) 279 (1896); Goodyear's Rubber Glove Mfg. Co. v. 
Goodyear Rubber Co., 128 U. S. 598 (1888); Kann v. Diamond Steel Co., 89 Fed. 
7€6 (1898). 

*Munn & Co. v. Americana Co., 83 N. J. Eq. 309 (1914); American Washboard 
Co. V. Saginaw M^. Co., 103 Fed. 281 (1900). 

*35 U. S. Stat. L. 1075 (1909), as amended by 37 U. S. Stat. L. 488 (1912). 
- - - - ►Co.,i75r - ' -^ - 



See also, Glaser v. St. Elmo Co., 1 75 Fed. 276 (1909) ; Centennial Catalogue Q). vs 
Porter, 5 Fed. Cas. No. 2,546 (1876). See also, "Rights of Authors and Artist 
Outside the Copyright Law" by Charles B. Kelley, m 5 Coknbll Law QuartBR- 

LY,48. 
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It would seem from the above that this is not a case of so-called 
unfair competition but rather a case of appropriation of piopoly (rf 
the plaintiflE by the defendant — a direct injury to the plaintiff in the 
nature of a conversion of his property. Ilie plaintiff has built up a 
hicrative business on the ideas that he has clothed in the figures of 
" Mutt" and "Jeff". Those characters have acquired a definite value 
which the defendant is attempting to appropriate and this property 
right a court of equity will protect by injunction. There is no deceit 
on the public — ^there need be none, and of course a fraudulent intent is 
uxmecessary. It is the same as if one should threaten to take 
the ph3rsical property of another where damages would be inadequate, 
and the court in the instant case so treats it. Our ideas of property 
must change with changing conditions. It is a long way from the old 
idea that land could not be conveyed without livery of seisin, but at 
that, the court in the instant case is but following the general opinion 
of mankind. It is absurd in the present age to say that a cabbage is 
property and this idea of the plaintiff that he has developed and made 
worth hundreds of thousands of dollars is not. The court seems to 
have an excellent precedent in the case of IntemaUanal News Service v. 
Associated Press,^ in which, in d9Eect, the Supreme Court held that 
news whidi plaintiff had gathered at great expense was "^Mosi-proper- 
ty", which would be protected for a time at least — ^as long as neces- 
sary for the plaintiff to reap the rewards for its labor. In giving the 
ojnnion of the court, Mr. Justice Pitney says: "The rule that a court 
d equity concerns itself only in the protection of property rights 
treats any dvil ri^t of a pecuniary nature as a property right; and 
the right to acquire property by honest labor or the conduct of a law- 
ful business is as much entitled to protection as the right to guard 
property already acquired."* 

The case of OtUcalt et al v. New York HerakP appears to be contra the 
decision in the instant case. The facts appear to be almost identical. 
The court in that case says: "The contention of complainant is that 
it is un&ir competition in trade for anyone else to draw and offer for 
sale any other pictures in whicb, although the scenes and incidents are 
different, some of the characters are imitations of those which appear 
in the earlier pictures which complainant sold to defendant. In 
other words that deponent, although he never oopy-righted them and 
did not acquire any right to the title, in connection with ne^^spaper 
publication, has, nevertheless, some concimon-law title to individual 
figures therein displayed, which he can maintain to the exclusion of 
otiiers, who depict them in other scenes and situations. It is suffi- 
deot to say that no authority is cited supporting this proposition, 
which seems entirely novel and does not commend itself as sound." 

It is believed that the decision of the court in the instant case and of 
the Supreme Court in the Associated Press case are more in accord 
with the general opinion of society and present ooaditions. The only 
possible objection seems to be that given by Mr. Justice Brandeis in 

»248U. S. 215 (1918). 

•Id.i p. 236. 

'146 Fed. 205 (1906). 
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his dissenting opinion in the Associated Press case, namely, that the 
result is a monopoly. This argtmient would have little foroe in the 
iDstant case, for the public could manage to exist without any cartoons 
of "Mutt'* and JeS". But it has some force in the case of news in 
which the public has a vital interest. And it is probably responsible 
for the refusal of the courts to give any protection to one who has 
thought out a bui^ess plan wmdi he has confided to another and 
whi(£ that other has appropriated for himself. In such a case, even 
though the plan may be worth ntiillions, 3ret, if it be stolen, there is no 
wrong that the law recognizes. Whereas if one own a cabbage and it 
be stolen the owner may recover its value and the taker will also be 
liable for a criminal prosecution. Because of the liberal view of the 
courts in the instant case and the Associated Press case as to what 
constitutes property, it may be that in the not distant future courts of 
equity will give relief in cases where a valuable idea is appropriated. 
At least the decisions in these two cases are steps in the right direction 
if courts are to keep pace with the ordinary opinion of mankind.* 

Earl a Vedder. '22 



Evidence: Proving lost wiUs: Statute requiring two witnesses to 
prove lost wiU is applicable to revocation clause.— The statute requir- 
ing two witnesses to prove a lost wiU is construed by the California 
Supreme Court in the case of In re Thompson's Estate^ jg8 Poc. (Co/.) 
795 (^9^^)' 'Hie testatrix made a will in 1908 bequeathing practic- 
aUy all of her property to her sister. A later will with similar provis- 
ions was executed in 1916. The sister filed the 1908 will for probate 
andthesurviving husband contested the will on theground thattiiei9z6 
will revoked the former will. The 1916 will was in existence when the 
testatrix died, but had become lost. Section 1339 of the California 
Code of Civil Procedure requires that: "No will shall be proved as a 
lost or destroyed will unless the same is proved to have been in ex- 
istence at the time of the death of the testator *♦♦ nor unless its pro- 
visions are clearly and distinctly proved by at least two credible 
witnesses." Wilbur, J., who wrote the prevailing opinion stated that 
the question was: Can the revoking clause of an unrevoked, lost or 
destroyed wiU be proved by one witness, although the statute requires 
two witnesses to prove the will?^ The majority of the court hda that 
two witnesses were necessary. The court held "that the L^;islature 

•Carter Transfer & Storage Co. v. Carter et al, 184 N. W. (Neb.) 113(1921), 
appears to be another case in which the court recognizes the common sense ez- 
tension of the tenn property. The court in that case says at p. 114: "Good 
will {n connection with a business is property. The owner of a business and of 
the p roperty used in conducting it is the owner of the good will. The name Is 
the tra^ designation of the business to which the good will attaches. The un- 
fair use of a new artificial name by competitors, where the effect is to transfer 
to them good will of a business previously established by others under a similar 
trade-name, is a misappropriation of propert y . The good will of the (barter 
Transfer & Storage Company belongs to plaintiffs, and not to defendants. It is 
intangible property ^i^di a court ^ eqmty may protect." 

>In re Thompson's Estate, 198 Pac. (Cal.) 795, 797 (1921). 



Digitized by 



Google 



70 CORNELL LAW QUARTERLY 

had no intention of authorizing a part of a will to be established by 
one witness when it declared that two were essential to ' prove' the will, 
where the whole will is provable by one witness as definitely as the 
part is proved."* 

In support of its holding that two witnesses are necessary to prove 
the revoking clause of a lost will, the court relies on the following 
principles, (i) A will must be construed as a whole, and it cannot 
be said that a testator's intention is derived from a single dause.' (2) 
The axiom applies which holds that the whole is the sum of its parts. 
A revoking dause is not a thing apart from the will, in legal effect.* 
(3) It cannot be known with any d^jee of assurance that a testator 
intended to revoke a prior will by virtue of the revoking clause in a 
later will, unless the later will is substituted for the prior will.* (4)The 
purpose of Irequiring proof of a will by two witnesses is to prevent 
fraudulent proof of a purported but nonexistent will by perjured 
testimony of one witness. The theory is that there is less likelihood 
of two witnesses committing perjury than one. "This policy applies 
with almost equal force to the revoking clause, which, if establi^ed, 
will as effectively defeat the intention of the testator as would a fraud- 
ulent will."' 

The court cites the Estate of Patterson' quoting "It has been held 
by this court that a will cannot be given in evidence as the foundation 
of a right or title, unless it has been duly probated."' Where probate 
of a will is refused because of undue influence, the revoking clause 
cannot be subsequently proved to show revocation of a prior will.' 
The Massachusetts rule is set out in Stickney v, Hammond,^^ wherein 
the court says: "It has heretofore been held that an instrument pur- 
porting to be a will, with a clause of revocation of former wills, can- 
not be offered in evidence as a revocation only, without a probate 
thereof."" As a naatter of evidence, the burden of proof is upon the 
party who asserts that the later will contained a dause of revocation. 
This must be proved by a fair preponderance of evidence, where a 



*Id. p. 800. 
*Id. p. 797. 

W.p.797. 

*Id. p. 799. This argument is based on Rudy v. Ulrich, 69 Pa. 177 (1871), 
which refers to Act Assembly, April 8, 1833, sees. 13, 14. 

•Id. p. 802. 

*I55 Cal. 626, 636 (1909), cited in the Thompson case at p. 798. 

■Castro V. Richardson, 18 Cal. 478, 480 (1861) ; McDaniel v. Pattison, 98 Cal. 
86 (1893). 

•Thompson case at p. 798; Schouler on Wills (5th ed.) sees. 418, ^19; Laughton 
V. Atkins, 18 Mass. (i Pick.) 535 (1823); Lyon v. Dada, 127 Midi. 395 (1901); 
Rudy V. Ulrich, 69 Pa. 177 (1871). 

"138 Mass. 116 (1884) cited at bottom of p. 799 of principal case. 

"Reid V. Borland, 14 Mass. 207 (1817); Laughton v. Atkins, 18 Mass. (i Pick.) 
535 (1823); Wallis V. Wallis, 114 Mass. 510 (1874). 
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q)ectal statute is not applicable." The Michigan Statute" in regaid 
to the proof of a lost wfll requires specifically that two witnesses are 
necessary to establish the revoking clause of an alleged lost or destroy- 
ed will. The statute was involved in Dingnum v. Dingman ^* where 
the court held that it was a rule of evidence binding on the court at 
the time of the trial, though the will was made before the enactment of 
such statute. This case was a will contest where the lawyer who drew 
the alleged later will testified that the later will contained a revoking 
dause» and his stenographer, who also witnessed the will, testified 
that ^e had no recoUection of such subject. It was held that the 
revoking clause was not proved in view of the statute. 

In the New York case of Harris v. Harris " there was statutory proof 
that a testator had executed a will. There was evidence tending to 
show that it had been fraudulently destroyed in his lifetime. Ooly 
one witness was available to proye its contents. Probate of this will 
had been refused because its contents could not be proved by two 
witnesses, but in a partition suit between claimants of property the 
court permitted the contents of the lost will to be established by the 
one witness, holding that the statutory requirement of two witnesses 
applied to proceedings to probate the will as a lost will, but that the 
cocnmoQ law rules of evidence, pennitting proof of lost wills in the 
same noanner as lost deeds, by a single credible witness, had not been 
affected in other cases. 



"■Caeman v. Van Harke, 33 Kans. 3J3 (1885) ; Cheever v. North, 106 Mich. 390 
(1895). Question whether by canodlation (A a second will, the testator meant to 
revive former instruments or to die intestate is one of fact to be determined by 
jury from testimony of witnesses: Boudinot v. Bradford 2 U. S. {2 Dall.) 266 
(1796). Fact of destruction of subsequent will has same effect as if it never ex- 
isted unless it is clearly proved that the testator destroyed it with the intention of 
dving intestate: Lawson v. Morrison, 2 Dall. (Pa.) 286 (1792); see Harwood v. 
(kwdiight, I Cowper K. B. (Eng.) 87, 92 (1774). Mere circumstance that 
testator miade second will is not virtually a revocation of former will where con- 
tents of such second will are unknown, and it does not appear to be in existence 
at his death, and circumstances would lead to the conclusion that it was cancelled 
or destroyed: Lawson v. Morrison, 2 Dall. (Pa.) 286 (1792). Pact that second will 
inconsistent with first, perfect in form and execution, is incapable of oi>erating as 
a will on account of some circumstance dehors instrument, does not revive former 
and may be set up as a revocation of first: Laughton v. Atkins, 18 Mass. (i Pick.) 
535, 644 (1823); Carpenter v. Miller, 3 W. Va. 174 (1869). A will containing 
an express revoking clause, operates as revocation at once, and former will, thus 
revoked, cannot be substantially revived except by republication and is not re- 
vived by destruction of latter will: James v. Marvin, 3 Conn. 576 (1821); Nelson 
v.McGiffert,3Barb. Ch. (N. Y.) 158 {1B4S); Scott v. Pink, 45 Mich. 241 (1881); 
Pickens V.Davis, 134 Mass. 252 (1883); (;heever v. North, 106 Mich. 39c (1895). 
A revocation clause of a will which had been destroyed after the testator's death 
by his heirs was established upon dear evidence as to that clause although the 
evidence as to the contents ot the rest of the will was contradictory, and there- 
fore not sufficient to establish it. No statute stating specifically the nature of 
the proof required to prove the lost will was involved : Vining v. Hall, 40 Miss. 83 
(i866). 

>*Michifian Judicature Act, c. 52, sec. 17. 

"«I90 Kfich. 384 (1917). 

»26N. Y. 433 (1863). Matter of Kennedy, 167 N. Y. 163, 172 (1901) cites the 
Harris case for the proposition that title to real property may be proved by common 
kw evidence though the will is not probated. 
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While the language used by the court in this case was perhaps 
broad enough to permit proof of a revoking clause in a sub^quent 
lost will by one witness in proceedings to probate an eariier will, no 
such situation was presented in the Harris case, and it does not seem 
to have been contemplated. Its bearing is argumentative only. 

Olney, J., wrote the dissenting opinion and the result readied by 
the reasoning of the minority would require the conclusion that a 
will and its revoking clause in legal effect are always separable and 
that where the statute requires two witnesses to prove a lost will, this 
has no application to the qnantum of evidence necessary to prove a 
revoking clause thereof. TTie majority position is that two witnesses 
are required to prove the revoking dause of the lost will. The dis- 
senting opinion states, "This position can be justified only upon the 
theory that a probate of the instrument is necessary in order that the 
clause of revocation contained in it be operative, since the Code sec- 
tion requiring two witnesses to prove the contents of a lost instrument 
applies only to the probate of a will."" 

The minority r^^uxbs the New York case of Matter of Wear^ as "ex- 
actly in point" and as substantiating its result." In Matter of Wear, 
the testator executed a will in 1900, and later in 1904 executed another 
will containing an express revoking clause. The will of 1904 could 
not be found at the death of the testator and the will of 1900 was of- 
fered for probate. It was hdd that the statutory requirement that 
the provisions of such lost will must be established "by at least two 
credible witnesses, a correct copy or draft being equivalent to one 
witness" did not apply. The court stated, "There seems to be no 
question that the second will, if established, operated to revoke the 
will of June 18, 1900, and that, having been in the custody of the 
testator, and not found after his death, tiie presumption arises that it 
was destroyed by him, with the intention of revo^g the same, and 
that this does not operate to reinstate the former will."" The fact of 
the execution of the second will was allowed to be established by the 
person who drew and witnessed both wills where the other subscrib- 
ing witness was dead. The result was that decedent died intestate. 

It is submitted that the majority holding of the prindpal case and 
this New York case are not in conflict. When the dissenting opinion 
of the Thompson case says that the Wear case is exactly in point, it 
overlooks one important fact, viz., that in the Thompson case, the 
second will was in existence at the time of the decedent's death,^ 
while in the Wear case there was no evidence that the second will was 
in existence at the death of the testator. Similar statutes were invok- 
ed in both cases and in the construction of statutes important clauses 

^Supra, note i at p. 805. 

"131 App. Div. (N. Y.) 875 (1909). 

^'Supra, note i at bottom of p. 807. 

^^Supra, note i at p. 876. 

*^That this provision in the statute is important is shown by Matter of Kennedy, 
167 N. Y. 163, 168 (i90i),where the court says through O'Brien, J., "The petition- 
ers were, therefore, obli^ to prove either that the will and codicil presented for 
probate existed at the tune of the testatrix's death or had been fraudulently de- 
stroyed in her lifetime." 
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may not be ignored. The New York statute ^ applies only to a will 
in existence at the time of the testator's death, and the California 
statute*" has a similar provision. The general rules of evidence 
applied to proving the revocation clause in the New York case of 
Matter of Wear because the secdnd will was destroyed during the tes- 
tator's life, while in the California case of In re Thompson's Estate, 
the lost will was in existence at the deatih of testatrix and this permit- 
ted the statute to operate. However it appears that New York and 
California do not adopt the same theories as to the purpose of probate. 
In view of the California doctrine to be discussed hereafter the Thomp- 
son case seems to be correctly decided, while the minority decision in 
that case is in accord with what appears to be the tendency in New 
Yoik. 

In making a more careful analysis of the subject under discussion, 
it would be of value to look for the reason behind the statutes requir- 
ing two witnesses to prove a lost or destroyed will. This proposition 
involves the question as to what is the ptirpose of probate. Broadly 
speaking two extreme views are dedudble from the mass of cases in- 
volved: (i) Probate is necessary before any l^;al efficacy attaches to a 
testamentary instrument, for to establish the provisions of the instru- 
ment, probate is essential." (2) Probate is for the purpose of per- 
petuating evidence, and is a convenient but not exclusive method 
devised to accomplish this end.** The theory of probate in CaU- 
fomia" seems to have a tendency toward the first view while New 
York" inclines toward the second view. A literal application of the 
first view would lead to the condusion that a purported will is not a 
will at all if it cannot be probated. The second view mig^t give rise 
to the alternative, viz. (a) Even if probate is denied the instrument is a 
will for other purposes or (b) The instrument cannot be proved as a 
will but may constitute a revocation.*' 

There is a valid difference in effect where the testator himself de- 
stroys a later will containing a revoking clause, and where such will is 
lost or destroyed after the testator's death. In the former case it is 
pkun that the testator intended to destroy all the provisions of the 
will while in the latter situation, there is no justification for saying 
that the testator intended the revocation clause to be given effect 

'^N. Y. Code of Civil Procedure sec. 1865, now replaced by Sturogate's Court 
Act sec. 143: "A lost or destroyed will can be admitted to probate in a surroffate'i 
court, but only in case the will was in existence at the time of the testator's death, 
or was fraudulently destroyed in his lifetime, and its provisions are clearly and 
distinctly proved hy at least two credible witnesses, a correct copy or draft being 
equivalent to one witness." 

"Cal. Code of Civil Procedure sec. 1339, applied in Estate of Kidder, 66 CaL 
487, 490 (188^) : Evidence must show provisions of will lost or destroyed, by at 
least two credible witnesses. 

*Por cases inclining towards this theory see footnotes 7,8,9, and 10. 

^'Provisions of the statute in regard to proving lost wiU, apply only to probate: 
HaiTis V. Harris,26 N. Y. 433, 439 (1863); Matter of Kennedy, 167 ^f. Y. 163, 173 
(1901). 

*Supra, note 23. 

^Supra, note 24. 

"Wallis V. Wallis, 114 Mass. 510, 512 (1874). 
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at all events, even though the other provisions of the will ooukl not be 
proved. Where the evidence makes dear what the actual intent of 
the t^tator is, courts are inclined to give efiEect to that intent. There 
is no sound reason why they should not do this, if we recognize the 
right of a testator to dispose of his property as he ^ees fit. In the 
Thompson case the evidence showed that the intent of the testatrix 
was to give her property to her sister. If it was held that the statute 
did not require two witnesses to prove the revocation datise, this 
clause would have been given effect and the husband would have re- 
ceived the property under the intestate laws, thus thwarting the plain 
intent of the testatrix. In the Wear case the testator himself de- 
stroyed the second will, showing an intent to destroy all its provisions. 

Under the New York and California statutes** an instrument exe- 
cuted.with the same formalities as a will may constitute a revocation 
of former instruments. The California doctrine of the Thompson 
case holds that two witnesses are required to prove the revocation 
clause, where the will is lost after the testator's deaths while the New 
York doctrine of the Wear case does not require two witnesses if the 
testator himself destroys the will. If the exact facts of the Thompson 
case were presented to the New York Court of Appeals for a dedsion, 
it is not improbable that the intent of the testator would be an impor- 
tant factor in tipping the scales to accord with the California decision, 
even though the dedsions in" the Matter of Wear^ and Harris v. Harris^^ 
may fairly be said to incline towards the other view, viz., that the two 
witness rule does not apply to proving a revocation clause. 

Wilbur, J., emphasizes the fact that naany cases apparently not in 
accord witii the prindpal case may be distinguished because no 
statute controls. He says, "It is evident that general statements in 
opinions dealing with the subject, or even rules laid down with refer- 
ence to the effect of a revokmg clause," ought not to be considered 
determinative of the matter under our pectdiar statute where an arbi- 
trary rule exists with reference to lost and destrojred wills."** 

From an examination of the cases ^ on the subject one comes.to the 
condu;5ion that it is useless to attempt to make any narrow cate- 
gorical arrangements of cases. Viewing the situation with a broad 
perspective it is not a profound observation but perhaps it is the only 
accurate one which can be made, to say that only two divisions exist 
viz., cases whidi require two witnesses to prove the revocation clause 
of a lost will, and cases whidi allow a lesser or a different degree of 
evidence tg suffice because of peculiar circumstances, or the absence 
of a controlling statute. Of course nearly every case may be distin- 
guished but it is profitless to enter into this realm too far. John Hey- 

^New York Deoedent Estate Law, sec. 34; California Civil Code, sec. 1292. 

**Supra, note 17. 

Supra, note 15. 

'^Dissenting opinion of Thompson case dtes on p. 807, the case of Day v Day, 
5 N. T. Eq. 549 (1831). also NcOson v. McGiffert, 3 Barb. Ch. (N. Y.) 158, 164 
(1848^. The statute involved in this discussion was not referred to in these cases 

'^Thompson case, supra, note i, at p. 797. 



"See note I2^sufra: Key Number Digests, Wills, especially sees. 296 and 306; 
49 Cent. Dig., Wills, sees. 732, 733, also sees. 563. 684, 709- 
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wood remarked four centuries ago that "When all caxidels be out, all 
cats be grey." [Proverbes, Part J, Ch, V] Even without the candle 
light of dose scrutiny, fair and valid distinctions can be made justify- 
ing the decisions in most cases, even though apparently conflicting 
on first reading. 

Barton Baker, *22 



Negligence:Tre8pa88:I>atyto travellers on an adjacent highway.— 

What is probably as unique a question as has been presented for some 
time before the Court of Appeals (N. Y.) arose in Hynes adtn'x. v, N. Y. 
Cetitral Ry, Co,, 231 N, Y. 22g (1Q21), In this case the deceased 
infant was swimming in a navigable river and in order to dive he went 
on the d^endants' land and used a springboard annexed to the shore. 
While over the river, but still on the end of the board, a live wire fdl 
from defendants' land and struck the deceased who was killed by the 
contact. Swinomers, including some of the defendants* employees, 
h^ used the board for over five years. The springboard was firmly 
annexed to the land and the question arose as to tiie liability of the 
defendants. In the Appellate Division^ the court divided three to 
two holding the deceased was a mere trespasser and that there could 
be no recovery. In the Court of Appeals the division was four to 
three; the naajority of the court refused to accept the conclusion that 
the deceased was merely a trespasser and held that his representative 
was entitled to recover. 

The opinion, written by Judge Cardozo, opens up naany questions. 
One of the most obvious is whether the springboard constituted a 
fixtore. The court is not caUed upon to decide this point as the de- 
cision is based on other grounds. By the general rule the board would 
be held to be a fixture but the point permits of argument as a very 
considerable number of cases hold that in order that an article become 
a part of the realty there must be adaptation to the use to which the 
partof the realty with which it is connected is devoted.' Othercourts, 
a small minority, hold that where a trespasser has annexed an object 
to the land sudi does not become thereby a part and parcel of the 
realty.* 

Assuming that the springboard was a fixture, what liabilities, if any, 
rested on defendants in aUowing it to remain out over the highway 
"without protest or obstruction" ? The public is entitied to the use 
and enjoyment of the whole of the highway and no individual can ap- 
propriate a portion of it to his exclusive tise and shidd himself from 
responsibiUty to the public by saying that enough is still left for the 
accomodation of others.^ In Bybee v. Stated it is said "the permanent 

>i88 App. Div. (N. Y.) I78 (1919). 

H^ioate V. Kimbiall, 56 Ark. 55 (1892); Binkley v. Porkner, 117 Ind. 176(1888); 
Pierce v. George, 108 Mass. 78 (1871). 

•Jones V. The N. O. Ass'n., 70 Ala. 227 (i88i); Bingham County v. Rogers, 7 
Iduxo, 63 (1900); Guthrie v. McMiairin, 167 Iowa, 154(1914). 

^Thompson on Highways, Chap. 12, sec. i; Hart v. Ilie Mayor of Albany, 
9 Wenddl (N. Y.) 570 (1832). 

■94 Ind. 443 (1883). 
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and exclusive tise of any highway by any person, by the maintenance 
of any structure on, bdow or above the surface which wrongfully 
obstructs, or may obstruct, sudi highway is a misdemeanor, punish- 
able as a public nuisance."* If then the public has a right to every 
inch of the highway, their rights were infringed by this board being 
perxnanently left out over ti^e canal: by tjus continuing trespass J 
Defendant can claim ownership in the board itself* but that limits its 
rights at that particular point on the river, Because the deceased 
exercised a right as a member of the public which brought him in con- 
tact with this object which was a nuisance and a trespass is no basis 
for declaring him a trespasser. 

The general rule is that a landowner owes no duty to trespassers 
except 3iat he must not wilfully or wantonly injure.' In the princi- 
pal case even if the deceased had been a trespasser it seems that being 
only tedmically so he would come under an exception laid down by 
Ubaal courts that a mere technical trespass will not stand in the way 
of a recovery where the injury directly resulted from negligence of the 
defendant.^* Some courts have also said that even tho a trespasser, 
the defendant would be liable where before the negligent act the pres- 
ence of the trespasser was known or ought to have b^ known to him 
and the defendant by the exercise of ordinary care could have avoided 
the injury.^^ Here acqtuescence for five years and the additional fact 
that the defendants' employees had used the board would be strong 
evidence of knowledge on the part of the defendant company. 

The cause of the injury in this case was the n^ligent omission to 
keep the electric wire supports in repair. The injury was due to this 
directly. In order to constitute proximate cause creating liability the 
injury must have been the natural and probable consequence of the 
negligent act." If the board had broken resulting in an injury to the 
decec^ed, d^endant might have excused himself on the ground that 
the deceased could not amuse himself with defendants' property andat 
the same time charge him with liability in not keeping it in a safe con- 
dition. But the springboard had no part in the injury whatever. It 
did not lessen, neither did it increase, the injury. The direct and 
proximate cause was defendants' negligent omission. The doctrine 
of Rylands v. Fletcher,^ that a landowner is absolutely responsible if a 
destructive force escapes from his land, has not been generally accept- 

^ee also Field v. Barling, 149 111. 556 (1894); Cain v. Syracuse, 95 N. Y. 83 
(1884). 

Slack's Dictionary, Trespass. 

•Hofiman v. Armstrong, 48 N. Y. 201 (1872). 

'Augusta Ry Co.v. Andrews, 89 Ga. 655 (1891) ; Reddigan v. The Boston Ry. Co., 
155 Niass. 44(1891); Freeman v. The Brookl}^ H. & R. Co., 66 N. Y. Supp. 1052 
(1900). 

»«£chumachcr v. The St. Paul Ry. Co.,46 Minn. 39 (1891); Beck v. Carter, 68 
N. Y. 283(1877); Newark Lieht Co. v. Garden, 78 Fed. 74 (1896). 

^'Hector Mining Co. v. Robertson, 22 Colo. 491 (1896); Rome Co. v. Patterson, 
120 Ga. 521 (1904); Byrne v. The N. Y. Central Co.,104 N. Y. 362 (1887). 

"Brotherton v. The Manhattan Supply Co., 48 Neb. 563 (1896); Odell v. 
Solonian, 99 N. Y. 635 (1885) ; Hartman v. Clarke, 104 App. Div. (N. Y.) 62(1905). 

»3 L. R. (House of Lords) 330 (1868). 
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ed in America though afew jurisdictions have adopted it.^^ This court 
follows the general American rule, requiring care and vigilance in the 
storage of destructive forces, and the rule laid down by the New 
York court in a previous case.^' 

The main basis of the court's decision is that the defendants were 
negligent, which n^ligence was the proximate cause of the injury. 
The injury gave rise to a catise of action becatise a duty rested on the 
defendants not to injure persons on the public highway, of which the 
deceased was one. The court shows itself opposed to following hard 
and fast rules when justice can only be worked out by disregarding them. 
The New York decisions show that this state has been more liberal in con- 
struing the body of the law than some sister states.** In view of the 
fact that maxin:is and rules go to the form rather than the substance of 
the law and becatise real law is after all equity,it seems that the court 
is right in its liboal view. 

J, D, Shepard, '22 



Quasi-contract: Recoveryfor benefits conferred oniUegal contract: 
Duress. — In the case of Union Exchange Nai*l, Bank v. Joseph, 231 
N, Y. 2$o (1921), the plaintiff sues upon a promissory note; The de- 
fendant answers that there was duress, and counterclaims for the 
recovery back of the payments already made. The point to be con- 
sidered is the validity of this counterclaim. The material facts were : 
PlaintiflE informed defendant that defendant's brother-in-law, one 
Bloch, was guilty of criminal misappropriation of its funds, ard threat- 
ened to arrest Bloch and send him to prison,unless it received the de^ 
fendant's notes for the amount of the indebtedness. Plaintiffs 
charge was made in good faith. It is allied that the duress overcame 
the will of the defer dant, and he executed the notes. The note in 
suit is one of a series upon which payments have been made. The 
defendant, by his counterclaim sedos to recover back the amount 
already paid. The court held that the counterclaim did not state a 
cause of action. The decision is based upon the ground that the de- 
fendant, even though a victim of duress, was at the same time a wrong- 
doer, when he stifled the charge of crime, and in such circumstances 
the law will leave the parties where it finds them. The rule 
followed is that laid down in Haynes v. Rudd^, where it was held that 
recovery was not to be allowed, although the element of duress exists. 

The contract was illegal.* Where the parties to an illegal contract 
which is merely malum prohibitum are in equal fault and part of the 
evil has been accomplished, it is very well settled that the law will 

^Western Union v. Eyser, 91 U. S. 495 (1875); Galveston Ry. v. Gormley, 
91 Tex. 393 (1898). 

"Weitzman v. Barber Asphalt Co., 190 N. Y. 452 (1908). 

"McCafifery v. Concord Electric Co., 114 Atl. (N. H.) 395 (1921). 

»Haynes v. Rudd, 102 N. Y. 372 (1886). 

'Partridge v. Hood, 120 Mass. 403 (1876); Steuben County Bank v. Mathew- 
fion, 5 Hill (N. Y.) 249 (1843); Conderman v. Trenchard, §8 Barb. (N.Y.) 165 
(1870); Catskill Natl. Eank v. Lasher, 165 App. Div. (N. Y.) 548 (1915); Spring- 
field Ins. Co. V. Hull, 51 Ohio State, 270 (1894). 
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not aid either, but will leave the parties where it finds them.* But 
this general rule that a benefit conferred by one who is a party to such 
an illegal contract may not be recovered * has been held inoperative 
when the parties were not in pari delicto} Recovery back of the 
money paid on the illegal contracthasbeen granted occasionally* even 
though the parties were in equal fault, upon the ground that the poUcy 
of den3dng relief to parties who have engaged in an unlawful tran- 
saction is overborne by the more important policy of protecting the 
interests of the public. But, when a contract is malum in se, as, for 
example, compounding a felony,' no recovery is allowed in quasi- 
contract even though the parties were not in equal fault.* Justice is 
defeated as effectually by agreements to conceal crimes as by contracts 
to suppress prosecutions already begun.* The wrong is committed if 
the noinds of the parties have met upon the consideration that there 
should be no prosecution for a crime. ^® Where there is an agreement 
not to prosecute, it is an equal violation of the law whether the accused 
is guilty or not guilty." It is a high requirement of public policy that 
felonies shall be punished, and the law frowns upon any attempt to 
suppress investigation." 

What is the r^ult if the lack of equal fault was due to the fact that 
one of the parties was forced to enter upon the contract by the duress 
of the other party? Then, by the English view," if a party can show 
duress he is entitled to relidE, even though the transaction may be 
illegal upon the ground that it was made to compound a felony. It 
has been held generally in such cases that a party is not in pari delicto 
so as to prevent his recovery where he has bem forced to enter liie 
illegal contract by duress.^^ Yet in a case of compounding a felony, 
which is clearly malum in se, the New York rule is that a party to sudi 
a contract may not have relief, even though he is not in equal &ult, by 

'Soott V. Brown etc. Co., [1S92I2 Q.B. 724; Cannon v. Binningham Trust & 
Savings Co., 194 Ala. ^69 (1915) ; Goodrich v. Tenney, 144 111. 422 (1893) ; Pidds v. 
Holland, 158 Ky. 544 (1914) ; Sjiowlton v. Congress & Empire Spring Co., 57 N. Y. 
518 (1874). 

Woodward, Law of Quasi-Contracts, Chap. VIII, sec. 135; Bartle v. Nutt, 4 
Pet. (U. S.) 184 {1830); Walhier v. Weber, 142 Mich. 322 (1905); Daimouth v. 
Bennett, 15 Barb. (N. Y.) 541 (1853). 

»Keener,onQuasi-Contract, Vol. I. p. 415; Shipmanv.Pumiss, 69 Ala. 555(1881); 
Amer. Mutual Life Ins. Co. v. Bertram, 163 Ind. 51 (1904); McNeill v. Durham & 
etc. R. Co., 135 N. C. 682 (1904); Place v. Hayward, 117 N. Y. 487 (1889). 

•Gilchrist V. Hatch, 183 Ind. 371 (1915); O'Connor v. Ward, 60 Miss. 1025 
(1883); Hobbs V. Boatright, 195 Mo. 693 (1906). 

^Pudcett V. Roquemore, 55 Ga. 235 (1875); Partridge v. Hood, supra, note a; 
Tragr v. Tahnage, 14 N. Y. 162 (1856). 

•riohnan v. Johnson, i Cowp. (Eng.) 341 (i775); Tracy v. Talmage, 14 N.Y. 162 
(1856); Sprague v. Webb, 168 App. Div. (N. Y.) 292 (1915); Springfield Ins. Co. 
V. Hull, 51 Ohio St. 270 (1894). 

*Jones V. Dannenbeig Co., 112 Ga. 426 (1900). 

i^Koons V. Vavoonsant, 129 Mich. 260 (1902). 

"Gorham v. Keyes, 137 Mass. 583 (1884). 

"Rhodes v. Neal, 64 Gisi. 704 (1880). 

"Jones V. Merionethshire Bldg. Society, (1892) i Chan. (Eng.) 173. 

'Woodward, Law of Quasi>Q>ntracts, Chap. VIII, sec. 139; Story, Treaty on 
Equity Jurisprudence, Vol. I, sec. 300; Shipman v. Purniss, supra,note 5; Silsbee v. 
Webber, 171 Mass. 378 (1898); Fredove v. Cole, 41 Barb. (N. Y.) 318 (1863). 
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reason of having been forced into the contract by the duress of the 
other party." 

"We think," says Caidozo, J., "the defendant, if a victim of duress, 
was at the same time a wrong doer when he stifled a charge of crime. 
The law will leave the parties where it finds them. There is to be no 
traffic in invoking the public justice of the state."" The same view is 
expr^sed in the governing case,*^ when Miller, J., says, "While duress 
employed in procuring a contract **• may vitiate and destroy the ob- 
ligation created, and tiie party who has been compelled to pay money 
on account thereof may maintain an action to recover the same, sudfi 
a right does not exist *** where the consideration of the contract then 
made, arises entirely upon, or is any way affected by, the compound- 
ing of a felony." New York, then, has departed from the par delictum 
doctrine, and refuses to allow recovery back of the money paid on an il- 
l^al contract, if the consideration of the contract was the conmiission 
of a crime, malum in se, even though the contract was procured by 
duress. 

By the rule in New York, relief is thus denied the oppressed party 
upon the grounds of public policy. It would seem that a party who 
in the free exercise of his Acuities enters into an ill^al agreement 
does not stand in precisely the same position as one who executes such 
a contract under duress. One who is constrained to make an tuilaw- 
ful contract by duress is not an intentional offender against the law.^* 
It is submitted that where the party is forced into the ill^;al contract 
by duress, he should not be denied relief from the oppressor, because 
the consideration for the contract being malum in se, the court will 
not look into their fatilts, but will leave tiie parties where it finds them. 

However, the result in the principal case is unquestionably correct, 
for, from the facts, it seems that, as pointed out by the opinion of 
GxeendDaum, J., in the court below," the decision could have been based 
upon the ground that there was no duress; and not involved a dis- 
cussion of whether, if there had been duress, the defendant would or 
would not have been allowed to recover. Whether the mere relation- 
ship of brother-in-law has any evidential force in establi^iing a case 
of duress in very doubtful. It has been stated that, in New York, a 
brother-in-law is not in a position to avail himself of the pleaof duress.'* 
The intimate relationship of husband and wife, or parent and child 
has been generally required in order to show that there has been du- 
ress.*^ Even where the duress alleged ensued upon the prosecution of a 
brother, it has been said that the circumstances of oppression must 
dearly appear, and it must not be simply a case where a party has 

^nion Exchange Natl Bank v. Joseph, 231 N. Y. 250 (192 1); Haynes v. Rudd, 
M^a, notei. 
^nion Exchange Nat'l Bank v. Joseph, supra^ note 15, at p. 252. 
■'Haynes v. Rudd, supra^nate i, at p. 376. 
^"Woodward, Law of Quasi-Contracts, Chap VIII, sec. 41. 
"194 App. Diy. (N. Y.) 295, at page 300. 



•^linger v. Earle, 82 N. Y. 393 (1880). 
^ McMahon v. Smith, 47 Conn. 221 (1879); Bryant v. Peck & Co. 154 Mass. 
460 (1891); Dayton City Natl. Bank v. Kusworm, 88 Wis. 188 (1894). 
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purchased iimntmity for his relative from a lawful prosecutioa." 
Since it has been the doctrine in New York to confine the plea of 
duress to a near blood relationship," it seems that to make the plea 
available to a brother-in-law, who is so indirectly interested in the 
debtor, would be straining the rule beyond reasonable limitations. 

Leonard W, Burdtck, '23 

Real Property zLandlord and Tenant :Noticetoquit in tenancy from 
year to year.- Rice v. Atkinson 'Deacon-Elliott Co,, 183 NW, {Mich.) 
762 {1921), the plaintiff, being a lessee for years at a stipulated annual 
rental, held over after his term, paying the same rent, which was ac- 
cepted by the landlord. The defendant (landlord's agent) threaten- 
ed to put the plaintiff out, unless he vacated immediately. The 
plaintiff held on, claiming he was entitled to one year's notice to quit, 
and asked for an injunction restraining the defendant from interfer- 
ing with his tenancy. The Court (two judges dissenting) held that a 
tenant under a lease for a year or several years, who holds over with 
his landlord's consent is not entitled to one year's notice to quit, 
although he is often called a tenant from year to year, and denied the 
injtmction. 

This case presents two questions, (i) Is the plaintiff a tenant from 
year to j^ear? (2) If so, what notice to terminate the tenancy is he 
entitled to? 

Tenancies from year to year constitute an important class of the 
so-called "periodic tenancies" which may arise out of various situ- 
ations; for example, a letting with no limitation as to the dtixation 
of the ten ancy, followed by the payment and acceptance of a yearly rent ;* 
or a holding under a lease which fails to comply with the Statute of 
Frauds and the payment of an annual rent;^ and also, according to 
the weight of authority, a holding over by the lessee after the expir- 
ation of a lease, accompanied by the payment and acceptance of the 
same rent as that paid under the express lease.' In Burbank v, Dyer^ 
an administrator leased the decedent's land for one year at a fixed 
rental, payable in monthly installments. The tenant held over two 
months after the expiration of the term, without any new contract, 
pa3dng rent according to the terms of the old lease, and witih full knowl- 
edge that the adnoinistrator had sold and conveyed the premises. 
Held: by so holding over he became the tenant from yeartoyearof the 

"Davis V. Luster, 64 Mo. 43 (1876). 

"SoUnger v. Earle, supra, note 20. 

»Holmes V. Wood, 88 Mich. 435 (i89i);RidgeIy v. Stillwdl, 25 Mo. 570 {1857). 

•Dumn V. Rothennel, 1 12 Pa. 272 (1886) ; Barlow v.Wainwright, 22 Vt. 88(1849). 

Hjoldsborough v. Gable, 140 111. 269 (1892); Ganson v. Baldwin, 93 Mich. 217 
(1892); Abed V. Raddiff, 13 Johns. (N. Y.) 297 (1816); Schuyler v. Smith, 
51 N. Y. 309 (1873); Davies v. City of New York, 83 N. Y. 207 (1880); Ackley v. 
Wcstervelt, 86 N. V. 448 {1881); Furman v. Galanopulo, 92 N. Y. Supp. 730(1905); 
B. &O.R.R.C0. V. West, 57 Oh. 161 (1897); Schuylkill and Dauphin Improve- 
ment & R. R. Co. V. McCreary, 58 Pa. 304 (1868). 

«54 Ind. 392 (1876). 
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purchaser. In Furman v. Galanopuk^ where, after the expiration of 
the written lease, the tenant held on with the consent of the landlord 
who received the rent regularly from month to month, it was held 
that under these circumstances the lease is deemed to be renewed 
from year to year. It was hdd in Witt v. City of New York^ that a 
corporation holding over after the expiration of the lease with the 
assent of the landlord becomes a tenant from year to year. It would 
seem, therefore, that according to authority the tenancy in the instant 
case clearly falls in this class. 

As to the second question, that of notice, the authorities are not so 
uxufonn. At common law, six months notice was necessary in oider 
to terminate the tenancy,^ and in the absence of any statutory pro- 
vision on the subject, the English rule has ordinarily been adopted in 
the United States." In many jurisdictions, however, the notice is 
r^ulated by statute,* while in others, there are decisions to the effect 
that the lease can not be terminated by either party until reasonable 
or due notice has been given, the question of what is reasonable notice 
depending on the circumstances of the particular case, being a ques- 
tion of fact for the jury." 

The decisions in New York on the question of notice are in some 
confusion. In an early case^^ it was decided that the landlord might 
remove the tenant by summary proceedings at the end of any year, 
without previous notice, though in an action of ejectment, six months 
notice would be necessary. In Prouty v, Prouty,^ decided in 1851, it 
was held that a statute providing that tenancies at will or by suffer- 
ance might be terminated by a notice of not less than thirty days 
given in behalf of the landlord to the tenant, included tenancies from 
year to year; and in a comparatively recent case" there is a dictum to 
the effect that one month's notice to quit is necessary. Prom the case 
of Pugsley V. Aiken ** one would condude that New York follows the 
common law rule, for it is there said, without any qualification, that 
six months notice is necessary. That case is explained, however, in a 
later case." The more recent New York decisions (in accord with the 
prindpal case) are to the effect that a tenancy from year to year may 
be terminated at the end of any year by dther the landlord or the 
tenant, without previous notice of intention so to do, a tenancy ffcon 

^Supra, note 3. 

•28 N. Y. Super. Ct. (5 Rob.) 248 (1867). 

Tarker v. Constable, 3 Wils. (Eng.) 25 {1769) ; Right v. Barby, i Term R. (Eng.) 
159 (1786); Doe V. Spence, 6 East (Eng.) 120 (1805). 

•Hunt V.Morton, 18 111. 75 (1856): Critchfield v. Remaley, 21 Neb. 178 (1887); 
Den V. Drake, 14 N. J. Law 523 (1835). 

*Dumn V. Rothermel, supra^ note 2; Elliott v. The Stone City Bank, 4 Ind. 
App. 155 {1891); Wheat v. Brown, 3 Kan. App. 431 (1896); Thurber v. Dwyer, 
10 R. I. 355 (1872). 

"Jones V. Spartanbia^ Herald Co., 44 S. C. 526 (1895). 

"Nichols V. Williams, 8 Cow. (N. Y.) 13 (1827). 

"5 How. Prac. (N. Y.) 81 (1851). 

"Peer v. O'Leary, 28 N. Y. Supp. 687 (1894). 

"II N. Y. 494 (1854). 

"Hetfield v. Lawton, 108 App. Div. (N. Y.) 113 (1905). 
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year to year, created by the tenant's holding over, being a new term 
for each year of such holding over." 

The conflict of decisions on the question of necessity of notice has 
arisen because of the disagreement as to the exact nature of a tenancy 
from year to year. Ind^d, if a holding over creates a tenancy for a 
definite term, namely one year, then the court in the principal case is 
correct in saying that no notice is necessary. It would seem however, 
that the more logical view, as well as that supported by authority," is 
that a tenancy created by a holding over is of an indefinite length, and 
that the tenant has an interest for one year certain with a growing 
interest during every year thereafter, springing out of the original 
contract and parcel of it. Therefore, the tenancy being of such un- 
certain duration, die equitable rule would require reasonable notice 
to quit to be given, not only by the landlord to the tenant, that the 
latter might find a place of residence or business or, in case of an agri- 
cultural tenancy, regulate his crops accordingly, but also by the 
tenant to the landlord, that the premises might not lie vacant. The 
decision in the recent Michigan case therefore seems unsatisfactory. 

Doris Sims, '23 



Real Property: Water courses: What is riparian land?— In 

Town of GordonsviUe v, Zinn, 106 5. E, {Va.) $08 {1Q21), the plaintiff 
sought an injunction against a defendant who owned land wfaidi 
toudied the stream both above and below the plaintiff's land. The 
defendant, whose land was acquired in two transactions, threatened 
to divert the water from the stream above the plaintiff's land and use 
it on a part of her land whidi was below the plaintiff's land. The 
decision of the lower court dismissing the bill was reversed and re- 
manded by the appellate court. 

It would seem that the plaintiff has violated one of the maxims of 
equity by coming into court with undean hands. The town seeks to 
prevent the defendant from diverting water to alleged nonriparian 
land, in order to protect its alleged ri^t to divert water to the town 
whidi is on nonriparian land. The plaintiff predicates its alleged 
right so to use the water on two bases, prescription and grant. It is 
interesting to note that there is at least one case on record holding 
that a party owning an acre of land on a stream merely for the pur- 
pose of placing there a pumping station (as is the situation in the 
principal case) is not a riparian owner } If this be so, how can ripar- 
ian rights be created in a nonriparian owner by either grant or pre- 
scription? Even if the town is a riparian owner, whence came its 
prescriptive right to divert water to nonriparian land? In the 
opinion of the court it appears repeatedly that the d^endant is re- 



"Adams v. City of Cohoes, 127 N. Y. 175 (1891) ; Kennedy y. City of New York, 
196 N. Y. 19 (1909); In re Steele, 154 App. Div. (N.Y.) 860 (1913). 

"Cattley v. Arnold, i Johns, and H. (Eng.) 651 (1859). 

IBank of Hopkinsville v. Western Kentucky Asylum for'the Insane, 108 Ky 
357 (1900). 
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Sxled for the purposes of the case as the upper riparian awner\ 
d yet in the same portion of the opinion the court says. '' It is also 
further true, * * * that the adverse use of the water by the town as 
lower riparian owner has not conferred upon the town any right 
thereto by prescription, as against upper ripariano owners.*'* The 
defendant threatens to divert water from the stream at her admit- 
tedly upper riparian land and use it on allied nonriparian land. 
The plamtiff asks an injunction perpetually to restrain her from 
withdrawing any water whatsoever from the stream. If this in- 
junction should be granted, as the court seems to think it should be, 
the defendant is in court as the upper riparian owners for she is not 
restrained merdy from withdrawing water and diverting it to non- 
riparian land but from withdrawing any water whatsoever; and sudi a 
restraint involves directly her rights as owner of that portion of her 
land which touches the stream above that of the plamtiS. As the 
defendant is considered as the upper riparian owner, how can the 
town base its right on prescription, for no cause of action ever arises 
by a riparian owner as against a lower riparian owner? The grant 
which tiie town introduced further to substantiate its rights \?as a 
grant to the town by the predecessor of the plaintiff in the ownership 
of the upper portion of her land. The town was granted there the 
right to go on such land and do such necessary acts as to keep the 
stream free front pollution. The grantor did not attempt to create any 
right in the town to divert water to nonriparian land. Furthermore, if 
the town wishes to hold the plaintiff on the basis of this grant, it 
should also take cognizance of the clause in which the town guaranteed 
to the other party, his representatives and assigns, all the riparian 
rights enjoyed by him before the indenture of the contract. Is this 
clause consistent with an injunction forbidding the withdrayring of 
any water whatsoever from the stream? 

If the plaintiff had some standing in court, the question arises 
whether the court rightly interpreted what law there is beaiing.on the 
defendant's alleged wrong. The court's position is that the portion 
of the plaintiff's land where she intended to use the water is not ripar^ 
ian to the stream at the point where she intended to withdraw it. 
This idea as to riparian land is based on two theories, the theory of 
watersheds and the theory of the union of two tracts of land by sepa- 
rate transactions under one owner. As to watersheds, the court said 
that the land in question was not riparian to the stream at the point 
where the water was to be withdrawn, since it was not on the water- 
shed of that portion of the stream. That is to say, that only so 
much of a riparian owner's land is riparian to the stream at the poiat 
where he withdraws the water as will drain directly back to that 
point, and he can rightfully use his water only in such a manner that 
the waste water will flow back to the stream at the point of diversion. 



^See i)age 515 of the principal case. 
The itajics are the writer's. 
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The learned court dted several cases as sustaining this limitation.* 
In none of the cases so dted was it dedded that a riparian owner may 
use water only on such portions of his land as are on the watershed of 
the portion of the stream where the water is diverted. The parts of 
any of these dedsions which touched upon the question of watersheds 
went so far only as to say that a riparian owner may not use water 
beyond the natural watershed of the stream. The two prindple cases on 
which the court relied were Anaheim Union Water Co, v. Fuller^ and 
Miller v. Baker? In the former of these cases the question was 
whether the riparian owner could divert water from one stream to the 
watershed of another stream which was tributary to it. Two dis- 
tinct watersheds were involved, not different portions of the same 
watershed. The court in that case dedded, and apparantly rightly^ 
that a riparian owner could not divert water from one stream to the 
watershed of another. In Miller v. Baker the lower riparian owner 
purdiased a right of way upstream from the plaintiff's land and thus 
diverted the water to his land which touched the stream only at a 
point below the plamtiff's land. The court for the purposes of the 
case conceded that all of the defendant'^ land was riparian to the 
stream at the point where it toudied the stream.* The decision at 
most goes only so far as to hold that a riparian owner cannot divert 
water from the stream for use on riparian land, except at a point 
where some portion of the land touches the stream. The question of 
watersheds was not even discussed. On the whole, it would appear 
that the Virginia court by the doctrine used in dedding the prindpal 
case would put a riparian owner, all of whose land drained to that of a 
lower riparian owner, in the absurd position of owning riparian land* 
but having no riparian rights. 

The other point on which the Virginia court based its definition of 
riparian land was that a tract of land, to be riparian through its 
whole extent must be acquired in one transaction. There is some 
authority to that effect^® but most of the cases so holding correlate 
the rule with the original governmental grants rather thian subse- 
quent private partitionings. There is apparently no case in any 
state east of the Mississippi River in which this rule as to titles is 
applied and the question suggests itself whether the rule is not the 
result of economic conditions peculiar to the West in regard to the 
extent of private holdings and the aridity of the land rather than the 

*Lux V. Haggin, 69 Cal. 255 (1886); Chauvet v. Hill, 93 Cal. 407 (1892); 
Boehmer v. Big Rock Irr. District, 117 Cal. 19 (1897); Bati^ate v. Irvine, 126 
Cal. 135 (1899); Southern California Investment Co. v. Wilshire, 144 Cal. 68 
(1904); Crawford Co. v. Hathaway, 67 Neb. 325 (1903); Watkins Land Co. v. 
Clements, 98 Tex. 578 (1905). 

•150 Cal. 327 (1907). 

<68 Wash. 19 (1912). 

''Supra, note 6. 

'See Miller v. Baker, supra, note 6, page 21. 

*3 Bouvier's Law Dictionary, 2964. 

^^Lux v. Haggin, supra, note 4; Boehmer v. Big Rock Irr. District, supra^ 
note 4; Crawford Co. v. HaUiaway, Supra, note 4; c<mtra, Jones v. Conn, 39 
Or. 30 (1901). 
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oonsistent application of the principles of the common law. If the 
rule, as contended by the Virginia court, is that any tract of riparian 
land is restricted in its riparian rights to that portion of it which is 
acquired in one transaction, it seems to be rather artificial and perhaps 
inequitable. Under the logical application of that rule a man who 
purchases two adjacent pieces of land, each with a twenty-five foot 
frontage on the stream, has two distinct tracts of riparian land and 
may not divert water from the stream at one tract and use it on the 
other. By a union and a rather liberal construction of the two rtiles 
here considered, the court has formulated and applied a definition of 
riparian land which is perhaps questionable as to its origin and which 
would seem to form a dangerous and inequitable precedent. 

Herbert R, Reif, '23 



Sales: What is appropriation? — In Boike & Co, v. Atlantic Woolen 
Mills, 186 N. Y, Supp, 624 (1921), the plaintiff sued for the price of 
two bales of khaki overcoat clippings and one bale of khaki worsted 
dippings for suitings. The plaxntlS sorted and baled the worsted 
clippings, and with the two bales of overcoat clippings, tagged and 
set them aside, to be held until defendant called for them. A truck* 
man was sent by the defendant to get the goods but he left without 
taking them. Defendant refused to send for the goods again, claim- 
ing that he had no longer any use for them. The court, dividing three 
to two, found for the plaintiff. The majority held that plaintiff was 
entitled to recover the contract price since title to the goods had 
passed,^ while the minority contended that nothing had been done 
to pass title and that the only recovery that could be had must be 
based upon the purchaser's failure to accept the goods ordered. 

The controversy is based upon the question of what acts were 
necessary to constitute "appropriation". A number of cases, where 
the facts were more or less sinular, are to be found. 

In Whitcomb v. Whitn£^ under a contract for the sale of all the 
lumber of a certain quality manufactured at the seller's mill dtuing a 
season, the fact that after the lumber was inspected by an agent, 
acting for both parties, it was hauled by the seller some forty rods to 
a do(^ to be ready for delivery on vendee's order and the vendee had 
been notified thereof, was held sufficient to pass title, and upon the 
destruction of the lumber the vendor was allowed to recover the fuU 
purchase price. In Martz v. Putnan^ the contract provided that the 
seller saw the lumber and pile it on sticks in his 3^ard subject to the 
orders of the purchaser. It was held that the goods were delivered so 
as to effect a transfer of title when the lumber was piled on the sticks. 



^Sales Act, sec. 19, rule 4 (i). 
*24 Mich. 486(1873). 
»ii7lnd. 392 (1888). 
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The same idea was expressed in Bristol Mfg. Co. v. Arkwright MiUs^ 
one of the cases dted by Page, J., in the principal case. In Miichdl 
V, LeClaire^ the defendant ordered by telephone sixty tubs of 
butter. Plaintiff immediately went to a public storage wardbouae 
and picked out sixty tubs of butter, weighed them, set them to one 
side and marked each tub for the purpose of designating it as the 
property of the defendant and at once sent a bill to defendfioit marked 
''cash on demand." Defendant had no notice whatever of this selec- 
tion, setting aside and marking, excq>t the receipt of the bill. De- 
fendant directed shipment to be made and some forty tubs were sent 
and accepted. A dispute between the parties as to terms of payment 
resulted in the plaintiff's refusal to ship the rest of the butter until 
payment. On bringing an action for the price of the butter, the 
court held that there had been a sufficient delivery to pass title. 
"Upon the receipt of the defendant's tel^^ram accepting their offer, 
they (the plaintiffs] were impliedly authorized as the defendant's 
agents to set apart and appropriate to him the goods called for by the 
contract. This they immediately did, weighing the butter, setting it 
apart, and marking each tub for the purpose of designating it as the 
defendant's property.* * * This completed the sale and passed the 
title." In DoweU v. Taylor,^ on sintiilar facts the court held that "The 
acts of setting apart and marking were manifestly done to consum- 
mate the diange of ownership. When this intent distinctly appears 
in such a transaction, the law holds the delivery to be complete, and 
title vested in the new owner." 

In view of these decisions it would seem that in the principal case 
the acts of baling, tagging and setting aside were sudi as to pass title 
to the goods and that the plaintiff was entitled to the contract price. 

5. Ubnan, '22 



Tort: Jurisdictioii in cases of maritime torts. — ^The case of 
Kennedy v. The Cunard Steamship Co., Ltd., igj App. Div. (N. Y.) 
479 (i92i),is one of the most recent New York cases concerning 
federal jurisdiction and state jurisdiction, in cases of maritime torts. 
In this case the plaintiff, a longshoreman employed by the defendant 
oompmy and working on board the Andania, then lying in the North 
River, was injured ^m falling into an open hatdi. The plaintiff 

^13 Mass. 172 (1913); Held, that it might have beea found that the plaintiff 
in^liedly was authorized by defendant to appropriate the goods for him when 
ready m delivery, and that the placing of the numbers upon the bales in aooord* 
ance with the requirement of the contract and putting the bales in the plaintiff's 
storehouse were evidence of such an appropriation, which could be found to be a 
constructive delivery. 

*i6^ Mass. 308 (1896). 

•3 Mo. App. 329 (1876). PlatntifiEs purchased from Robinson St Co., and 
paid for at uie time, 200 half-roUs of bagging, part of which they hauled away, 
so that there remained at Robinson & Co/s ware-house, 1 1 1 half-rolls of the lot. 
These had been set apart and marked with the tags, bearing plaintiff's name. 
The company's agent objected to plaintiff's removing bagging from warehouse 
until Robinson's return. Creditors of Robinson attempted to levy upon the 
goods during his absence. 
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had been working all day in the lower hold, below the orlop deck. 
He had left his coat on the orlop deck as all the workmen had been 
told to do. At five o'clock the foreman called out for the men below 
on the various decks to come up and put on their hatches. The 
plaintiff was the last man to quit work for the day, and at the time he 
went up the ladder to the orlop deck the hatdies were partly on, 
although there was still enough light coming through to enable him 
to see his coat. On reaching the orlop deck he picked up his coat, 
but on turning to go the hatch was suddenly closed shutting out all 
the light frcnn the deck the plaintiff was on. The plaitiif shouted 
but received no answer, and on attempting to reach the bulkhead 
door, cognizant of the fact that he would have to pass the open hatch 
and proceeding cautiously, he suddenly fell into the open hatch and 
received the injuries for which this action is brought. A judgment 
bdow was given for the defendant in the Supreme Court and the 
case comes to the Appellate Division on appeal. 

The defendant had complied with the Workmen's Compensation 
Law of New York, and the plaintiff had been partially paid under tibat 
law, when the case came to trial. Payment was stopped, the court 
holding that the plaintiff was not entitled to compensation under 
that law. It is now well settled in this state, as elsewhere, that in 
cases of injuries resulting from naaritime torts recovery cannot be 
had under Workmen's Compensation Acts of the various states.^ 
The allowance of compensation for injuries due to maritime torts 
under the various Acts of the states defeats the purpose of the United 
States Constitution respecting the harmony and uniformity of the 
maritime law. 

The chief question arising in this case to be determined by the 
court in whether jurisdiction i& properly in a State or Federal court. 
Section 9 of the Judiciary Act of 1789 gives the District courts of the 
United States "exclusive, original cognizance of all civil causes of 
admiralty and naaritime jurisdiction, ♦♦♦*♦♦♦♦ saving to suitors 
in all cases, the right of a common law remedy, where the common- 
law is competent to give it." This jurisdiction granted to state 
courts competent to give common-law remedies applies only when a 
personal judgment against the owner of the vessel is sought, and does 
not apply when an action in rem is brought against the vessel it^f .' 
An action brought in rem against a vessel is exclusively within the 
jurisdiction of the Federal courts.* However, the fact that State 
courts affording common-law remedies are given jurisdiction in 
actions in personam, does not take away the admiralty jurisdiction of 

*Docy V. Rowland Co., 224 N. Y. 30 (i9r8) ; Knickerbocker Ice Co. v. Stewart, 
253U. S. 149 (1920). 

rrhe Hine v. Trevor, 4 Wall. (U. S.) 555 (1866); American Steamboat Co. v. 
Chase, 16 Wall. (U. S.) 522, (1872); iSapp, Stout, & Co. v. McCaffrey, 177 
U. S. 638 (1899); Johnson v. Westerfield, 143 Ky. 10, 14 (191 1); Douganv. 
The Champlain Transportation Co., 6 Lans. (N. Y.) 430 (1872), affirmed in 56 
N. Y. I, (1873); McDonald v. Mallory, 77 N. Y. 546 (1879); Brown v. Gihnore, 
92 Pa. 40 (1879). 

•The Glide, 167 U. S. 606 (1896). 
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the Federal courts/ The savmg clause of the Judiciary Act is for the 
benefit of suitors, plaintifE and defendant, when the plaintiff elects 
to sue in a ooounon-law court. Nor are suitors limited to sudi 
causes of action as were known at the time of the passage of the 
Judicature Act of 1789.* 

The court in the principal case holds, "the instant case is an action 
for damages for personal injuries, for which thete exists in this state 
a common-law reanedy. Therefore, the action may be brought in our 
Supreme Court, the rules of practice, pleading, and evidence of our 
courts apply, and the cause will be tried in conformity therewith: 
but the rules relating to contributory n^ligence, acts of fellow 
servants, and the measure of reoovery must be determined by the 
maritime law and not by the common law." 

The opinion of the court is undoubtedly correct, and is supported 
by the entire weight of authority in this country. The plaintiff was 
injured while engaged in a noaritime occupation, that injury being 
caused by the negligence of a foreman employed by the ddfendant 
company. The plamtiff is seeking a judgment in personam against 
the defendant company. He may either sue in a Federal court of 
admiralty jurisdiction, or in a State court affording him a common 
law remedy for his injuries. If he elects to sue in a state court, the 
Supreme Court, being able to give him a common-law remedy, is the 
pepper court in which to bring the action. 

H. M. Nazor, '23 

^Waring v. Ckdk, 5 How. (U. S.) 441, 460 (1847). 
*i Corpus Juris, 1253. 
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HoRACB E. Whitbside, Editor 

The Nature and Sotirces of the Law. By John Chipman Gray, 
Late RoyaU Professor of Law in Harvaid University. Second 
Edition, from the author's notes, by Roland Gray. The Mac- 
mfllan Company, New York. 1921. pp. XVIIL, 348. 

Professor John Chipman Gray was for fifty years a practitioner at 
the Boston bar. For forty years he was a teacher in the Harvaid 
Law School and a member of the great group of scholars and teachers, 
who by their legal learning and methods of instruction brought 
enormous prestige to that sdiool. Before either of these careers, he 
had as a young man in his early twenties been an officer for three 
years, in active service, in the Civil War. As teacher and prac- 
titioner he established his reputation as the foremost authority in 
1^ country on the law of property. He tells us that the subject of 
Jurisprudence engaged his interest and thought from the time when, 
a young man about twenty, he read Austin's Jurisprudence, and that 
subsequently the subject was seldom wholly out of his mind. 

Gray's Nature and Sources of the Law, liie first edition of which 
was published in 1909, thus represents the final reflections of a lifetime 
61 study, not only in the library of the student, but in the practtoe 
which bitna^t him into contact with men and conditions involved in 
the solution of actual problems. Theory and long experience go 
band in hand in this volume. His feet are on the ^rth, though his 
miad may be naoving freely in a spirit of inquiry and speculation. He 
uses homely eacpressions and examples, whidi he says help one "to 
keep a grasp on the facte of daily Ufe, the loss of whidii is the chief 
danger in the moral sciences." As he records the results of his years 
of study, observation and reflection he is conscious that "the student 
of Jurisprudence is at times troubled with the thought that he is 
dealing not with things but with words, that he is busy with the shape 
and size of counters in a game of logomachv, but when he fully real- 
izes how these words have been pa^ed and are still being pa^ed as 
money, not only by fools and on fools, but by and on some of the 
acutest minds, he feels that there is work worthy of being done if only 
it can be done worthily." 

The topics treated are the Nature of Law, including: legal rights 
and duties, legal persons, the State, the law, the courts, tha law of 
nations, jurisprudence; and the Sources of Law, including: Statutes, 
judicial precedents, opinions of experts, custom, morality, and equity. 

In this second edition, bv his soh, the editor has attempted to 
reach a wider drde of readers by translating the quotations from 
Latin, Greek and German and by a fuller explanation of technical 
tenns. 

89 
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This book is to be specially oarmnended to every lawyer who cares 
for something more than a rote-leaming of Statutes and ded^ons, 
and wants to know how the law really operates in its unceasing 
activity; and also to the reckless speculator in the domain of law who 
regards our existing law as a platform from which to start on aerial 
flights, rather than as a foundation upon which to build and change. 

E. H. w. 



Modem Demociacies. By James Bryoe. The MacmiUan Company 
New York. 192 1. 2 vols. pp. XV, 1184. 

We have in this work under its title of "Modem Democracies" 
much material that is not only interesting but that is instmctive 
and most stimulating of thought. There are brought together here 
the mature observations and deductions in the field of government 
of one who is preeminently entitled to speak with authority and to be 
listened to with respect. His object is to show what elements are of 
importance in democracies generally, how democracy has worked in 
fact in certain modem States, and, finally, to make certain general- 
izations, criticisms and deductions suggested by the specific material 
presented. 

Part one deals with definitions of democracy, the historical evolu- 
tion of democracy and its theoretical foundation, witii such con- 
ceptions as liberty and equality, with the relations of democracy to 
education, religion, the press, parties and local self-government, and 
with the significance of traditions, the people and of public opinion 
in democratic government. These chapters are introductory, and 
for the purpose of clarifying our thought for the discussion which fol- 
lows. 

In part two the author, after dealing brirfiy with the republics of 
antiquity and of Spanish America, discusses very fully the govern- 
ments of France, Switzerland, Canada, Australia, New Zealand, and 
the United States. Here, of course, we get the full benefit of his 
acute and extended observation of men and their political affairs. 
He examines the framework of government in each one of tihe coun- 
tries he discusses, pointing out particularly the features in the polit- 
ical stmcture of each, as well as the social conditions, which are con- 
ducive to, or which militate against democratic development. While 
the author is generous in his praise of many tilings, he is also quite 
fearless in stating the adverse impressions which he has received, 
and in voicing his criticisms of political institutions and practices. 
The American will perhaps be a little taken aback by the criticisms 
levelled at conditions in this country, even though those criticisms 
be somewhat offset by commendations of many things in our political 
life. And yet we in fact know that most of the wealmesses pointed 
out exist, and we may be the better for having them pointed out to us 
by a friendly but impartial observer. 

The third part of this work is divided into twenty-three chapters 
which faU into the following groups: those containing an examination 
and criticism of democratic institutions in the light of the preceding 
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discussion; observations on certain general phenomena such as the 
money power in politics, responsibility of citizenship, democracy and 
the backward races, and the relation of democracy to letters and art; 
and finally, reflections on the present and future of democratic govern- 
ment. These reflections do not leave one in a too optimistic mood. 
Democracy has not accomplished all that was hoped from it, and 
new and disturbing elements are entering into social and political 
life. Yet the author feels satisfied that nothing has yet been evolved 
or suggested which is as good as democracy, and is supported by a 
strong hope that it will abide and develop. 

c. K. B. 



Trust Estates as Business Companies. Second Edition. By John 
H. Sears. 1921. Vernon Law Book Co., Kansas City, pp. xx, 
782. 

In Viner's Abridgement of 1742, but six pages of the ten thousand 
are devoted to the subject of Partnership. Corporations, those in- 
visible, artificial persons that had no bodies that could be punished, 
no souls that could be excommunicated, and no capacity to take 
oaths or assume confidences, could then be disposed of in a treatment 
of fifty-six pages. But with the introduction of machinery and the 
expansion of business enterprise into new worlds, there came the need 
for invcotinentsof larger suins than were possessed by the individual, and 
association into partnerships became general. Then followed the 
demand for limited liability and the state responded, in the second 
quarter of the nineteenth century, by enacting general incorporation 
laws thus making incorporation ^tsily attainable by all. This growth 
in the popular employment of the partnership, and of the corporation 
in particular product a phenomenal development in the rules of law 
peculiarly applicable to them. Now we have at least one work on 
corporations which fills no less than ten large vohmies. 

The use of the trust device as a means of association and of the ag- 
gr^;ation of capital for business purposes is still in its infancy, or at 
least in its adolescence, and it cannot be said that there is as yet a 
group of distinctive rules of law relating thereto of sufficiently large 
proportionsasto warranta new classification in our digests under some 
such title as "Business Trusts". Yet, this form of business assoda- 
tion seems to be growing in popularity and, therefore, as a convenience 
to the lawyer and a source of information to the business man, there 
is a place for a book which contains not only what peculiar ''Business 
Trust" law there is, but also a compilation -of those non-peculiar and 
fundamental principles of the law of trusts whidi necessarily become 
involved in the endeavor to carry on business through the trust de- 
vice. 

The present volume fulfils this purpose well. Of the seven hundred 
odd pages, three hundred are given to the reprinting of suggestive 
forms of trust agreements selected from adjudicated cases. In the 
text there are found passages of able, constructive reasoning, but tihe 
very numerous and copious quotations from judicial opinions make 
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the work partake of the nature of the digest or encyclopedia in whidi 
the authorities are allowed to speak for. themselves. 

A condition precedent to the employment of the "Business Trust" 
is the assurance that it affords limited liability. The chapters de- 
voted to the discussion of this attribute of the trust device is conse- 
quently of the utmost importance. The author here maintains ^. 
io8) that the only basis for the predication of liability upon a cestui 
que trust would be that one accepting the income from the canTing on 
of a business thereby acquiesced in occupying the status of one who 
authorizes the acts of another in his behalf, or ratifies them by the 
acceptance of benefits. All agree that if the cestuis have reserved to 
themselves the ultimate power of control and management of the 
business, they are in the position of co-partners and st&er the conse- 
quence of unlixnited liability. But if we assume that the agreement 
has successfully created a pure trust and not a partner^p, then is 
there no possitnlity of the individual liability of the cestuis que trustetU 
either to the trosteees or to their creditors? The author says (p. Ill), 
"But no trustee could ever be supposed to have a right of action 
against the cestm que trust, and thetWore, through the doctrine of sub- 
rogation, no creditor of the trustee could derive an action against the 
cestui que trust." It is significant to observe the contrary con- 
clusion found in Perry on Trusts, 6th ed., sees. 485 and 909: "If the 
trust fund is insufficient for the reimbursement of the trustee, he may 
call upon the cestui que trust in whose hehai£ and at whose request ik 
acted, and recover of him personally reasonable oompensati<m for the 
time and trouble and money expended. So trustees may call upon 
the cestui que trust for indemnity, before proceeding to incur expenses 
and liabilities."^ The author of the present work has not attempted 
to dispose of the cases whidi are dted as opposed to his contention. 
It is very doubtful whether the question of the beneficiary's liabil- 
ity personally to indemnify his trustee, when the trust fund is insuffi- 
cient for that purpose, is as yet authoritatively sealed. 

R. s. 8. 



Cases on the Law of Cootiacts. By Arthur L. Corhin of Yale Uni- 
versity Law sdnx)!. American Case Book Series. West Publish- 
ing Co., St. Paul. 1921. pp. xxiv» 1514. 

Cases on the Law of Contracts. By George P. Costigan of North- 
western University Law School. CalHgari and Co., Chicago. 
1 92 1, pp. xxviii, 1489. 
The proof of a case-book is in its use with a class and therefore a 
just measure of its value for the purpose for which it is designed can- 
rot well be made until after it has been tried out. However the learn- 
ing ard long teaching experience of the compilers of these two case- 
becks warrant the inference that their efforts are the result of through 
kccwlcdge of the subject though their points of view may differ as to 

'SeealsoUnderhill— Lawof Trastsand Trustees, 7th. Ed., p. 429; and Kals- 
bory's Laws (rf England, Vol. 28, Title, Trust and Trustees, pp. 157-8 
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what a case-book should contain. Both books naturaUy embody the 
great landmark cases, and also a wide variety of illustrative material. 
Indeed it may be questioned whether Professor Costigan's book does 
not gather in an uaneeessary amount of such material. Pressed by 
the mass of cases and wealth of resources he has evidently when in 
doubt as to Hie inclusion of a case given the case the hene&t of the 
doubt even to the extent of sometimes crowding substantially a full 
opinion into a footnote. The footnotes are exceedingly numerous and 
go far towards covering all the variants and nuances of contract law as 
expressed in judicial opinion. As a result he has compiled a case-book 
of great usefulness as a reservoir of material for the teadier, and also 
for the practitioner who may know how to use the book, but it is diflS- 
cult to see how the student can be expected to cover all the cases phis 
the large number of notes in the time ordinarily allotted to the subject, 
and especially when one considers the amount of time exacted by other 
courses in the curriculum. It would seem that the subject matter of 
many of the cases and notes nught rather have been omitted and used 
as questions to be presented for discu&sion in dass as hypotheses, with- 
out an attempt to burden the student with excess of case material for 
pre-dass study. However the compiler would perhaps reply that the 
material in the book is so ample that any teacher may select by omis- 
sion a collection of cases to suit the taste and needs of his tmn meth- 
od. Despite the detailed fulness of Costigan's book, the compiler has 
here and there omitted a point, e.g. the discussion of the interesting 
problem in consideration touched upon in Bost. & Me. R.R. v. Bart- 
lett (p.79) as dealt witii in the cases on the point dted by Williston 
Contract, sec. 61; and the failure to refer (page 659 note) to the re- 
marks, on principle, on a question on plural promisees in Keightley v. 
Watson, 3 Exdi. 716. 

In both case-books about two-thirds of the cases are American, and 
in both bools the dedsions of the past twenty-five years are full^ 
rqnesented. The law of contracts in its current applications practi- 
cal to date has been most generously covered. 

For readings on the historical development of the law of contract, 
Corbin refers the student to other sources, while Costigan includes 
liberal excerpts from Jenls, Barbour, Ames, and other l^al historians. 

As Corbin well says: ''There are too many jurisdictions, too great a 
conflict, too great a complexity of affairs, too monstrous a production 
of opinions, for any volume to give full satisfaction". However, ap- 
proximate satisfaction to the teacher ought to be afforded in the se- 
lection of a case-book, when he has arrayed for his choice the collec- 
tions of Langddl, Keener, Williston, Huffcut and Woodruff, Corbin, 
and Costigan. 

E. H. w. 



Bogert on Trusts. By George Gleason Bogert, Dean of the Cornell 
University Collie of Law. West I\iblishing Co., St. Paul, 
Minn. 192 1. pp. xiii, 675. 

This latest addition to the Hornbook Series will please those who 
desire a reliable introductory outline of the compUcated law of trusts 
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"The object of this book", says Dean Bogert in the preface, **is to 
give to practitioners and students a compact Jtununary of the funda- 
mental principles of the American law relating to trusteeships," and 
this object he has accomplished in a direct and orderly manner. He 
has done more. The 583 pages of text and notes contain a remark- 
able amount of detailed information. Throughout they evidence that 
careful industry and thought which one would expect of the author's 
scholarship. 

The distribution of topics varies from those of the larger standard 
treatises on the subject and follows nearly that of the case books most 
widely used in our law schools. This should contribute to its attract- 
iveness to students. 

"Space limitations", says the preface "have prevented extend- 
ed d^cussion of matters of principle." Here is a cause for r^;ret. 
Critical analysis of the theory of the law is of great importance to 
students and properly used, it may play a valuable part in clear and 
thorough exposition. The law of trusts bristles with controversial 
questions which invite discussion. The adoption of this method 
would have required, however, the addition of several hundred pages 
to the text, and Dean Bogert tells us that the increase was imprac- 
ticable. 

Because of his resolution of the dilemma his readers must bring to 
the book a more active knowledge of contract, agency, property, and 
equity, and of elementary legal ideas in general than would have been 
the case if the theoretical discussion had been more extensive. Fur- 
thermore at several points his terse exposition is left bare to the 
attacks of the analytical jurists who now are rampant in our schools. 
If one states a technical matter briefly without comment or explana- 
tion, he must run the gauntlet of nwsunderstanding critics who have 
pet linguistic hobbies which do not rhyme with his expression. For 
instance, p. 29 of the book states:-" At common law a diose in action 
was not assignable, in the sense that the assignee could sue upon it in 
his own name. He could enforce it only by an action in the name of 
the assignor. The legal title to the chose in action remained in the 
assignor, while the assignee received merely a power of attomev to 
enforce the claim in the name of the assignor. ..." Dean 
Bogert might call in aid the authority of Dean Ames and refer to the 
early history of assignment of choses in action to justify his language, 
but he would not thus escape the eager onslaught of the new sdiolas- 
tics. 

The special account of New York law and of the law of other states 
which have l^:islation similar to that of New York adds to the value 
of the book. 

Although, as in the case of most good texts, one may find here and 
there statements which he would modify to suit his idea of the purport 
of the authorities, the book olSers so much help to students and teadi- 
er that Dean Bogert deserves our gratitude for his careful work. 

Joseph W. Bingham 

Stanford University, 

Califomia 



Digitized by 



Google 



The G)mell Law Quarterly 
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Negligence and Proximate Cause 

SOME ELEMENTARY OBSERVATIONS 
By Fred S. Reese ^ 

There has been noted among students, and even among members 
of the bar, a lack of hicidity in the expression of the principles of 
law applicable to liability for negligence. Sometimes the statements 
of the courts themselves have been confusing, contradictory and ill* 
considered and have thus been readily misunderstood, misused and 
misinterpreted. 

Much has been written about negligence and legal cause,*e8pecially 
the latter. Criticisms of the rules used to establish negligence and to 
determine legal cause have been frequent, and perhaps well warranted.* 
Attempts, varying in the degree of success attained thereby, have 
been made to formulate simpler and more comprehensive rules.^ 
On the ground that no rule is better than a poor one, it has been urged 
that an the rules used in determining l^:al cause be "scrapped,*' 
and eaich case be decided by the jury without the aid of all^iedly 
meaningless definitions.* 

But the courts always have used, and will continue to use, some 
principles by which may be solved the vexatious problems of n^- 

>Prof esor of Law in the Diddnson School of Law. 

*See, e^edally, articles in 35 Harv. L. Rev. 103, 323, 303 (Jeremiah Smith); 
9 Col. L. Kev. 16, 136 (Joseph W. Bingham); 40 Am. L. R^. (n.8.) 80, and 41 
Am. L. R^. (n.8.) 141 (Praessor Bomen); Beven on N^l^enoe (3rd ed.); i 
Street, Foundations of Legal Liability. 

^5 Harv. L. Rev. 103, 333, 303; 40 Am. L. R^. (n.s.) 80; see, e.g.. Professor 
Beale, in 9 Harv. L. Rev., 80, "Pour or five rules have been proposed, discussedt 
and found inadequate; all of them in difficult cases, fail even to guide a jury, 
and no one has cnrevailed over the others." See also Goode, J., in Lawrence v. 
Heidbreder Ice Co., 119 Mo. App. 316, 330 (1906), "Several rules of liability 
have been prescribed, only to be shattered ^ novel accidents; thus demonstrate 
tng that the mind is unable to conjecture all the harmful results which may flow 
from a delinquent act and flow from it in such natural sequence that, on a presented 
case, it can be wonounced the wrongdoer was to blame." 

*25 Harv. L. Rev. 303, 309; 9 Col. L. Rev. 16, 136, 

■8 Am. L. Rev. 518 — 519. 
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ligence and legal cause. Perhaps, then, it would not be a wasted 
effort to offer a succinct and concise recapitulation of these principles, 
which may serve as an elaboration of the statements found in the 
usual text book, as a digest of the treatment accorded by treatises and 
encyclopedias, and as an introduction or stepping stone to the lengthy 
discussions of critics, constructive and destructive. 

It must be remembered that in the beginnings of our system of 
law there was no negligence. The writ of trespass provided the only 
action ex delicto. If a defendant set in motion some force which, 
before it came to rest, injured the plaintiff or his property, the latter 
could recover damages in trespass. A man was absolutely liable for 
all the immediate consequences of the direct application of force to 
the person or property of another, and that without regard to the 
degree of care used, inevitable accident, or the lawfulness of the act.* 

Gradually this absolute liability was lessened by the discovery 
that the degree of care used by the defendant was important. It 
then came to be settled law that a defendant was liable in trespass, t. e., 
for the immediate consequences of some act of force, only if he had a 
wrongful intent ^ if he was at fault. The defendant had a wrongful 
intent if the act which he intended to do was unlawful or wrongful,^ 
If the act which he intended to do was lawful, then he was liable for its 
inmiediate consequences only if he was negligent in doing the act.* 

Until the introduction of the form of action known as trespass on 
the case, there was no liability for consequential or indirect injurious 
results. Later, in this form of action, a defendant was held liable if 
he did a lawful act negligently and indirect or consequential harm to 
the plaintiff resulted therefrom. Because it was involved more 
frequently and more prominently in actions on the case than in actions 
in trespass, negligence came to be treated as a distinct ground of 
liability, as a distinct tort in itself. In reality, it was an ingredient or 
element of liability in both trespass and trespass on the case, the 

'Weaver v. Ward, Hobart (Bug.), 134 (1616). It was not finally settled in 
England until 1891 that if defend^t was free from n^ligence or fatdt he was not 
liable. See Stanley v. PoweU, L. R. (1891) i Q.B. 86. 

nf A is wrongftilly beating B's dog, and, as he raises the stick, unintentionally 
hits C in the eye, he is liable to C. The act which A intended to do, namely, 
hit the dog, was wrongful; therefore, he intended a wrongful act (though not t£e 
specific harm which followed), and in the eyes of the law, had a wrongful intent. 
See, «.f., Peterson v. Haffer, 59 Ind. 130 (1877); Carmichael v. Dolen, 25 
Nebr. 335 (1889); Coming v. Coming, 6 N. Y. 97 (1851). 

*Brown v. Kendall, 60 Mass. 292 (1850), where defendant while beating two 
fighting dogs in an attempt to separate them, a lawful act, struck the plaintiff 
in the eye with a stick. The court held that since defendant was not doing an 
unlawful act he had no wrongful intent, and could only be liable for doing a 
lawful act if he did it n^ligently. See, in accord, Morris v. Piatt, 32 Conn. 
75 (1864); Brown v. Colhns, 53 N. H. 442 (1873). 
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form of action to be properly employed depending on whether the 
hannftd results were direct and immediate, or indirect and consequen- 
tial. 

To make out a pritfia facie cause of action against a defendant on 
the ground of negligence (whatever the form of the action), it is 
submitted that the plaintiff must produce evidence sufiScient to pennit 
the following questions to be answered in the affirmative: (1) was 
the defendant "negligent"? (2) did the plaintiff suffer damage for 
which the law will give redress? and (3) was the defendant's neg- 
ligence the "legal" or "proximate"*cause of the plaintiff's injury? 
This is simply applying to cases of negligence the three elements of 
liability in any tort action, viz,, defendant's wrongdoing, plaintiff's 
legal harm and the connection of the two by legal cause. It is pur- 
posed only to deal with the principles which govern the establishment 
of the first and third elements, assuming that the plaintiff has suffered 
]eg^ harm. 

The first question in determining the defendant's liability is, 
"Was the defendant negligent?" A defendant is liable in a tort 
action if he has invaded a right or rights of the plaintiff, or in other 
words, if he has failed to perform the correlative duty which he owed 
the plaintiff. Everyone has certain "legal" rights, and everyone else 
is under correlative duties not to invade those rights. So in ascertain- 
ing a defendant's liability for negligence, it must be found that plain- 
tiff's rights have been invaded and that defendant has not performed 
the correlative duty imposed by law upon him. To the laity, 
n^ligence means a failure to use care.^® Thus a defendant is legally 
negligent only when the plaintiff had a legal right to care and caution 
on the part of the defendant and the latter has violated that right to 
the plaintiff's damage, or in other words, only when the defendant 
has failed to perform the duty of care which he owed to the plaintiff- 
Briefly then, legal negligence is the violation by a defendant of the 
duty to use care which he owes to the plaintiff. Such expressions as 
"until the duty to use care arises, a man may be as negligent as he 
pleases"" are confusing. This may be so in a lay sense, but not in a 
legal sense. A man cannot be legally negligent unless he violates a 
duty. Therefore, until the duty arises, he cannot be negligent. 

•"Proximate" is generally used as a sjmonym of "legal." The term "proximate 
cause" is literally a misnomer, because proximate means nearest, and nearness 
in time or space is not an exclusive test in determining l^al cause. See i Street, 
Foundations of L^gal Liability, p. 122. 

"N^ligence is lack of due diUgence or care, — ^Webster's Dictionary (1920 
ed.), p. 1446. 

"JS.^., see LeLievre v. Gould, L. R. (1893) i Q. B. 491. 
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This leads us to another question : "When is the defendant under 
a duty to use care ?" Assume that plaintiff is about to cross a crowded 
street and that defendant is driving an automobile along the same street. 
Manifestly the plaintiff has the legal right to cross the street without 
having his arm broken. The defendant also has the legal right to 
drive the automobile along the street, operating it with one hand and 
gazing at store windows, if he sees fit. If plaintiff is struck and his 
arm broken, although both were exercising legal rights, the scales of 
justice tip in favor of the plaintiff, because defendant ought to have 
known that, if he drove thus, he would be likely to bit persons crossing 
the street, a class of persons to which plaintiff belonged. As between 
the parties, it is just that defendant should suffer, inasmuch as he 
failed to take steps to avert foreseeable harm. Further, if defendant 
foresaw in the exercise of his right danger to another, then defendant 
should use care in the exercise of his right to prevent invasion of the 
rights of the other. To do so then is his legal duty. 

To insure, in some measure, uniformity of decisions on sinoilar 
facts, the defendant should be held to that degree of care which an 
oitiinary man of reasonable prudence would use in averting the danger 
which the ordinary man would foresee." The plaintiff should be 
pennitted to feel that all persons in their conduct will foresee the 
dangers to him that an ordinary man would foresee and will use 
toward him to avert those dangers the care of an ordinary man. 
' The plaintiff should not be restricted in the exercise of his rights 
by the knowledge or fear that each person is bound only to use his 
own individual judgment and intelligence in foreseeing danger to 
the plaintiff and in taking care to avoid it. 

This, then, brings us to a statement of the principle used in deter- 
mining when the duty to use care arises. ItiswellstatedinanEnglish 
case," in substance, thus: Whenever the defendant is by circum- 
stances so placed with regard to the person or property of a determinate 
person or of a determinate class of persons, that an ordinary, prudent 
man would foresee, that, unless he used ordinary, reasonable care 

'^"Instead of saying that the liability for negligence should be oo-extensive with 
the judgment of each individual, whidi would be as variable as the length of the 
foot of each individual, we ought rather to adhere to the rule which requires in 
all cases a rmrd to caution such as a man of ordinary prudence would ooGerve." 
Tindal, C. J., in Vaughan v. Menlove, 3 Bingham's New Cases (Eng.), 468 

(1837). 

In this connection, is it not curious that the law should compel a man to i>ay 
damages for failing to use his mental powers in foreseeing harm and in determining 
due care, and, if ms mental powers are inferior, mulct mm in damages because he 
hasn't done what the brain <^ an ordinary man would dictate? An answer to this 
is that as between the parties, plaintiff, at least, should not suffer. 

"Heaven v. Pender, 11 Q.B.D. 503 (1883). 
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in his own conduct under those drcumstances, he would cause 
injury to such other person or to members of such class of persons, a 
duty on the part of the defendant arises to use the ordinary, reasonable 
care which such a man of ordinary prudence would have used to 
avoid such danger." The violation of this duty to use care is negli- 
gence. To state the principle in other words: if under all the 
circumstances suirounding the defendant, a man of ordinary prudence 
would have foreseen harm to the plaintiff or to a dass of persons to 
which pkintiS belonged, then defendant is under a duty to the plain- 
tiff to use the care of aman of ordinary prudence to avert such harm. 
It is seen, then, that the criterion by which negligence (the breadi 
of the duty to the plaintiff to use care) is generally established is the 
Joreseeabtlity of harm of some kind to the person or property of the 
plaintiff or of a class of persons of which the plaintiff is a member." 
Mr. Justice Holmes has summed it up with admirable succinct- 
ness when he said: "I think that the law regards the infliction of 

i^See siinilar language in Wittenberg v. Seitz, 8 App. Div. (N. Y.) 439 (1896); 
Kay V. Pa. R. R. Co., 65 Pa. 269 (1870); HydrauUc Works v. Orr, 83 Pa. 332 

(1877). 

"Negligence is the absence of care according to the drcumstanoes, and must be 
measured by the apparent danger." Ellis v. Raikoad Co., 138 Pa. 506, 519 (1891). 

In this connection, it is important to distinguich between l^al duty and moral 
duty. There is a legal duty to use care toward plaintiff, when defendant should 
reasonably have foreseen m his conduct danger to plantiff, unless reasonable 
care was used in that conduct. Defend^t owes plaintiff only a moral 
dul^ (and is not Uable for its non-performance), when he foresees danger to 
plamt A from the conduct of a third person, or where plaintiff has been endangered 
DY defendant's non-culpable oonouct, ix,, reasonably careful conduct. See 
Union Pacific Ry. Co. V. Cappier, 66 Kans. 649 (1903); Buchv.AmoryMfo. 
Co., 69 N. H. 257 (1897); Ollet V. Raikoad Co., 201 Pa. 561 (1902). if 
defendant elects to perform his moral duty to plaintiff, he is Uable if he fails to use 
due care in so doti^, for he can reasonably foresee danger in his own conduct, 
unless he uses due care. See Dyche v. R. R. Co., 79 Miss. 361 (1901); King 
V. R.R. Co.. 23 R. I. 583 (1902). 

"It must appear that defendant owed plaintiff a duty of care, «.e., there was a 
reasonable foreseeability of harm to the plaintiff or a dass of persons to which 
plaintiff belongs. "Even if a defendant owes a duty of care to some one else, 
but does not owe it to the person injured, no action will He. The duty must be 
due to the person iniured.'^ Mitdidl, C. J., in Akers v. Chicago, etc., K. R. Co., 
58 Minn. 540, 544 (1894), and see Morris v. Brown, iii N. Y. 318, 326 (1888). 
The duty to use care toward a class of persons of which plaintiff is a member may 
be imposed by statute or mtmidpal ordinance. Non-compliance with the statute 
or ordinance is usually hdd to be n^ligence per se, U. S. Brewing Co. v. Stotten- 
berg, 21 1 111. 531 (1904) ; Bott v. Pratt, 33 Minn. 323 (1885) ; but in the follow- 
ing cases it was hdd that the violation of an ordinance of such a character is only 
a£mssible with other facts as evidence tending to prove n^ligence; Knupfle 
V. Knickerbocker Ice Co., 84 N. Y. 488 (1881); P. & R. R. Co. v. Ervin, 89 
Pa. 71 (1879); Lederman v. Pa. R. R. Co., 165 Pa. 118 (1895); Ubelmann 
V. Aioerican Ice Co., 209 Pa. 398 (1904); Rigert v. Thadcery, 212 Pa. 
^ (1905}. Violation of a state statute imposing a duty of care toward a class of 
persons of which plaintiff is a member is n^ligence per se, Marino v. Lehmaier, 
173 N. Y. §30 (1903); Westcrvdt v. Dives, 231 Pa. 548 (1911). 

If defendant owed plaintiff no dutv of care, he is not liable. See Moore v. 
Lancaster, 212 Pa. 642 (1915); Landell v. Lyhrand, 264 Pa. 406 (1919). 
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temporal damage by a responsible person as actionable, if under the 
circumstances known to him the danger of his act is manifest according 
to common experience, or according to his own experience if it is 
more than common, except in cases where upon special grounds of 
policy the law refuses to protect the plaintiff or grants a privilege to 
the defendant.""* 

It may be argued that, although negligence is the violation of the 
duty to use care and the principle just stated determines when 
the duty to use care arises, there is still vagueness, inasmuch as ques- 
tions arise as to what constitutesaman of ordinary prudence and what 
harms would he foresee and what would he do under like circumstances. 
In using this standard to judge the conduct of the defendant, as 
negligent or non-negligent, the question of negligence is usually one 
for the jtuy. It is, and must be, assumed that the twelve jurors, 
believing themselves to be men of ordinary prudence, will exercise 
their judgment as such in any tmanimous answer to the above mention- 
ed inquiries." It may then be urged that the standard becomes 
indefinite and variable. But variableness and indefiniteness due to 
differences in judgment of jurymen is a necessary evil to which all 
juridical determinations of disputed fact are subject. 

As seen above, there are two questions in the establishing of n^- 
ligence: would a man of ordinary prudence have foreseen harm to 
the plaintiff; and has the defendant failed to use the care of a naan 
of ordinary prudence to avert the harm? In a great mscay cases, 
however, it is unnecessary for the jtuy to ascertain whether under 
all the circumstances a man of ordinary prudence would have foreseen 
harm to the plaintiff and thus find that the defendant owed him a 
duty of care. In such cases the foreseeabiKty of harm is admitted, 
or so apparent, or identical circumstances and situations have arisen 
so often, the jury each time finding foreseeabiKty of harm by a man 
of ordinary prudence, that the court will say as a matter of law that 
the defendant owed a duty of care to the plaintiff. Illustrative are 
the principles that an occupant of land usually owes no duty of care 



"aHolmes, Collected Le^al Papers: "The Path of the Law," p. 190; appear- 
ing also in 10 Harv. L. Rev. at p. 471. See also Holmes, The Common Law, 
pp. 107— 113. 

"Although the jurors will usually judge defendant's oonduct by what they would 
have foreseen and done, it would be improper to instruct them that they might 
do so. The court should submit to them the standard of the man of ordinary 
prudence. See Louisville & N. R. R. Co. v. Gower, 85 Tenn. 465 (1887). 
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to trespassers," but does owe a duty of care to an mris&^\ and to 
persons outside the land^* to have the premises in a safer*<x3ndi>lon; 
the duties on the part of lessors and lessees of real property Up u^.^ 
caie in the maintenance of the premises toward each other and tlU^' 
persons ;2® the duty of care owed by a manufacturer, vendor or lender" 
of diattels to those not in privity of contract with them;*^ and the 
duty of care owed by bailees to their bailors.** In all these cases, 
simply upon showing whether or not certain facts or relationships 
existed, the court can state as a matter of law whether the defendant 
owed the plaintiff a duty of care. Then the jury must determine 
whether the duty has been violated, t.e., whether the defendant has 
used the care a man of ordinary prudence would have used under 
like circumstances. The determination of negligence in such cases 
is a mixed question of law and fact. 

Again, the court in a given case may, as a matter of law, find that 
the defendant owed a duty of care to the plaintiff, as above, and also 
by a standard fixed by law in previous like cases determine whether 
the defendant's conduct amounted to performance of the duty to 
use care.** In such cases, the only real function of the jury is to 
ascertain the true facts and circumstances, if they are in dispute. 
The establishing of negligence on those facts is a question of law. 

Whether the establishing of negligence is a question of fact, or of 
law, or of both law and fact, the ultimate criterion is the foreseeability 
of harm in the abstract to the plaintiff. If this appears as a matter 
of law or fact, there is a duty to use due care, the violation of which is 
negligence, whether the defendant's "violating" conduct be compared 
with and judged byastandard fixed by law or the standard of the man 
of ordinary prudence. 

Having thus determined defendant's negligence, and assuming 
that plaintiff suffered legal harm, but one question remains. Was 

"JB.f., see Walsh v. Railroad, 145 N. Y. 301 (1895); Mager v. Hammond, 
183N. Y. 387 (1906) ; P. & R. R. Co. V. Spearen, 47 Pa. 300 (1864) ; Thompaon 
V. R. R., 218 Pa. 444 (1907); Terletski v. P. & R. R. Co., 264 Pa. 35 (1919)- 

**Larmore v. Crown Point Iron Co., loi N. Y. 391 (1886); Davis v. Penis, 
53 N. Y. Supp. 571 (1898); Reid v. Lindc, 206 Pa. 109 (1903); Newingham v. 
Blair Co., 232 Pa. 511 (191 1). 

"Mintzer v. Hogg, 192 Pa. 137 (1899). 

■•See 24 Cyc, 11 14, et seq. 

"Thomas v. Winchester, 6 N. Y. 397 (1852); Elkins v. McKean, 79 Pa. 
49.^^ (1875); see cases cited in 29 Cyc, 479, et seq, 

"^Sailments, 6 Corpus Juris, 11 18. 

»"There are cases in which a court can determine that omissions constitute 
negligence; but, they are exceptional — ^those in which thepredse measure 
of duty is determinate, the same under all circumstances. Wnen the duty is 
defined, a failure to perform it is, of course, neg^ence and may be so declared by 
the court: Schum v. Pa. R. R. Co., 107 Pa. 8 (1884), and cases there dted.^' 
Pa.R, R. Co. V Coon, in Pa. 430, 440 (1886). 
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the defend^^^s Negligence the legal or proximate cause of the plaintiff's 
injixry ? '.Logicians say that the cause of a given event (the plaintiff's 
injury) is the sum of all its antecedents,** or in other words, that no 
*'9Bk antecedent can be singled out as the cause. Laymen may say 
'.that a given event has many antecedent causes, or that a given cause 
may have many subsequent results. But it is the problem of the law 
to determine whether the negligence of the defendant (or other 
wrongdoing on his part) is predominating, substantial or effective 
enough as a cause to be the legal cause of the plaintiff's injury. 

To determine the existence of legal causal relation and to define 
legal cause, many tests and rules have been used. Some of them cannot 
be universally applied satisfactorily. Others do not purport to cover 
all cases. Others do not guarantee justice in all cases. Some of 
these tests have been rejected by the courts, others destro3red by 
writers. But the courts continue to use some test, however imperfect 
it may be. It is therefore interesting and instructive to note briefly 
the tests which have been used and rejected, those now in accepted 
use, and those formulated and proposed by able writers. 

The test or rule of legal cause which is most frequently quoted is 
**Lord Bacon's naaxim," which, with his accompanying comment, 
says: "/n iure nan remoia causa, sed proxima, spectatur.** "It 
were infinite for the law to judge the causes of causes, and their 
impulsions one of another; therefore it contenteth itself with the 
immediate cause; and judgeth acts by that, without looking to any 
further d^;ree."" If taken literally, tiie maxim is incorrect, for the 
proximate, in the sense of nearness, is not necessarily the legal cause. 
Neither contiguity, in space nor nearness in time is a legal test of 
causal relation. The cause nearest in time or space to plaintiff's 
injury is not necessarily the legal cause thereof. In the true inter- 
pretation of the maxim, however, ' ' proximate' ' has a different meaning. 
It is used as a S3nionym of "most efficient producing cause,"^ or 
"most predominating cause" in defining legal cause. We have 
substituted for "legal cause" another term which is just as needful of 
explanation. Bacon's maxim has been severely criticized and re- 
jected.*' Certainly it does not convey any very clear idea of legal 
cause. 

At an early day^ there prevailed another test of the existence of 
causal relation known as the "But for Rule," which affirmed that 

"•Mill, Logic, (9th Eng. ed.), 378—383. 
**Bacon'8 Maxims of the Law, R^la i. 
"Marble v. Worcester, 4 Gray (Mass.) 395, 406 (1855). 
''See, e.f ., Lotiisville, etc., Ry. Co. v. Nitsche, 126 Ind. 229, 238 (i 890) ; Bigdow 
on Torts (7th ed.), sec. 98; i Street, Potmdations of Legal Liability, p. 122. 
**2 Pollock & Maitland, History of the Common Law (2d ed.), 470. 
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the defendant's tort is the legal catise of plaintiff's damage if, but for 
the commission of defendant's tort, the damage would not have 
happened. This statement in negative form could generally be 
applied as a test of what is not the cause of an event, for, if the 
damage would have occurred without defendant's tort, the defendant 
is not liable. The "but for" requirement is indispensable in determin- 
ing whether a given antecedent is a cause at aU. But finding that 
defendant's wrongdoing was a cause is not necessarily a determination 
that it was the legal cause. A given event would not occur but for 
all of its antecedents, and every antecedent cannot be the legal cause. 
This test or rule has been universally rejected, and is admittedly 
inadequate to be used as a guide in all cases to determine legal cause.^* 
There is another allied rule known as the "Last Human Wrong- ' 
doer Rule,"'^ which is, in substance, as follows; the legal cause is the 
last (or nearest) culpable human 'actor to be found in the chain of 
antecedents; i, ^., the one acting last before, or nearest to, the 
happening of the damage to the plaintiff. This rule is easy and 
mechanical in its application. It is only necessary to trace back the 
links in the chain of antecedents and pick out the wrongful act of a 
free human agent nearest the plaintiff's damage. The rule is a good 
one to use in a hurry, but it is hardly discriminating enough to decide 
liability in all cases, for sometimes the act of the last human wrongdoer 
is so remote as to have entirely spent its force before the happening 
of the damage, and, therefore, cannot be the legal cause,'^ At other 
times a wrongdoer, prior to the last in chronological order, may also 
be held liable at the election of the plaintiff.^ If such person's 
act is held to be a legal cause, it is not because he was the last huxnan 
wrongdoer. Again, when the damage results from the simultaneous 

**Gi]inan v. Noyes, ^7 N. H. 627 (1876), is most frequently cited in connection 
with the ' 'but for rule. The lower court instructed the jury that ' 'if the plaintiff's 
shen> escaped in consec^uence of the bars being left down by the defendant, and 
would not have been killed by bears, bid for the act of the defendant," he was 
liable. The upper court reversed the judgment below on the ground that 
the destruction by bears was tmforeseeable. Judge Ladd, dissenting, urged 
that the defendant should be held liable. He seems to have thought ttie appli- 
cation of the "but for rule*^ was not unjust, but admitted that uie rule could 
not be universally applied as the sole test for determining l^al cause. 

••In Clifford v. Atlantic Cotton Mills, 146 Mass. /fl (1888), Mr. Justice Hohncs 
said "the general tendency has been to look no further back than the last wrong- 
doer." See for an application of the rule, unjust to plaintiff, in Wood v. Pa. 
R. R. Co., 177 Pa. 306, 310 (1896). Dr. Wharton is a vigorous advocate of this 
rule. See Wharton, Negligence (ist ed.), appendix, bottom paging 823, et seq., 
also in tert, sees. 85 — 99, and sees. 13J. — 145. Vicars v. Wiloocks, 8 East (Eng.), 
I (1806), is also frequent authority tor the rule. 

^ Harv. L. Rev. 84—85; Laidlaw v. Sage, 158 N. Y. 73 (1899); B. & O. 
R. R. Co. V. School District, 96 Pa. 65 (1880). 

•*See, e,g,, Lane v. Atlantic Works, 11 1 Mass. 136 (1872); Williams v. Koehler 

o., 41 App. Div. (N. Y.) 426 (1899); Wallace V. P. R. R. Co., 222 Pa. 556 (1909). 
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concurrent acts of two independent wrongdoers, neither could escape 
liability on the ground that he was not the last human wrongdoer." 

We now come to the two rules or tests of the existence of causal 
relation which are now most frequently used by the courts. The 
first of these, which we shall call the "narrow rule/' afiSrms that the 
wrongdoing defendant is liable for all the natural and probable con- 
sequences of his act. The second, the "broad view,** because by its 
application the defendant's liability may be increased, provides that 
the wrongdoing defendant is liable for all the natural and proximate 
consequences of his act. 

What is the judicial interpretation of the first, or "narrow," rule? 
What is meant by "natural" and "probable?"** These terms are not 
used synonymously. " Natural" apparently means "without unusual 
departure from the ordinary course of nature,"* or "not stuprising 
in the light of average hiunan experience.**" "Probable,'* as used in 
this connection, is admittedly a word of indefinite import. Some 
courts seem to view a "probable consequence" as one which a man of 
ordinary prudence would have foreseen or anticipated under the same 
circumstances.*' The rule is often called the "foreseeability" or 
"foresight" test of causation. On the other hand, some courts and 
writers" define a * * probable consequence' ' as a consequence not tmlikely 
to happen. By this is meant that a wrongdoing defendant is liable 
for the consequences which would have appeared to a man of ordinary 
prudence as not unlikely to happen, which is simply another way of 

»W. & G. R. R. Co. V. ffidcey, i66 U. S. «i (1897); Sheridan v. R. R. 36 
N. Y. 39 (1867); Btirrell TownAip v. Uncapher, 117 Pa. 353 (1887). 

*^In spiking of such terms as "natural," ^'probable," "proximate," "remote," 
etc., Mr. Greene, in 8 Am. L. Rev. 518 — ^51^, says, "Now all these expressions are 
vague; they mean little; and in the maiority of instances in which they are 
employed they probably mean nothing. No person who uses one of them, if 
SLsked what he means by it, can give a well-defined explanation. Such sentences 
are not a solution of a difficulty; they are stereotyped forms for gliding over a 
difficulty without explaining it. When a court says this damage is remote, it 
does not flow naturally, it is not proximate; all they mean, and all they can mean, 
is that under all the circumstances they think the plaintiff should not recover. 
They did not arrive at that conclusion themselves by reasoning with those 
phrases, and by making use of them in their decision they do not render that 
decision clearer to others. The employment of such phrases has never solved one 
single difficulty." See also note in 36 Am. St. Rep. 809. 

»40 Am. L. Reg. (N.S.) 85; Mitchell v. Qarke, 71 Cal. 163 (1886). 

"•p Col. L. Rev. 136, 139. 

''^'The true rule is that the injury must be the natural and probable consequence 
of the n^ligence — such a consequence as, tmder the sui rounding drcumstances 
of the case, might and ought to have been foreseen by the wrongdoer as likely to 
flow from his act." Hoae v. L. S. & M. S. R. R. Co., 85 Pa. 293, 298 (1877). 
See similar language in Milwaukee, etc., Ry. Co. v. Kdlogg. 94 U. S. A69, 475 
(1876); Perry v. Rochester Lime Co., 219 N. Y. 60 (1916;. See criticism ci 
last case in 2 Cornell Law Quarterly, 250. See good exposition of this rule 
in Meyer v. Milwaukee Electric Ry. Co., 116 Wis. 336 (1903). 

••25 Harv. L. Rev. 103, 116. 
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sa3ang that a probable consequence is one which a man of ordinary 
prudence would have foreseen or anticipated. In the final analysis, 
then, probability means foreseeability. It is true, a wrongdoing 
defendant should be liable for foreseeable (probable) consequences.'* 
Whether the converse is always true, viz,, that the wrongdoing 
defendant is not liable for unforeseeable (improbable) results, is 
debatable, ••* although many courts attempt, not without difficulty, 
to apply strictly the foreseeability test in its affirmative and negative 
form.*® 

The second, or broad, rule of causal relation, that a wrongdoing 
defendant is liable for the natural and proximate consequences of his 
act, requires explanation of some of its terms. We have noted the 
meaning generally given the word "natural." ''Proximate" results 
are said to be those which follow in natural, unbroken sequence from 
the wrongdoing of the defendant without the intervention of a more 
predominating or more efficient cause, whether those results could 
have been foreseen or not.*^ This test rejects foreseeability as a 
criterion to determine causal relation. As was said by Mitchell, 
J., in Christianson v. Chicago, etc., R. Co^ 

"This mode of stating the law [the foreseeability test of causation] 
is nMsleading, if not positively inaccurate. It confounds and CMxes 
the definition of * ' negUgence* * with that of * ' proximate cause. * ' What 

*>As we saw, supra, in dealing with the establishment of n^ligence, defendant 
is under a duty to avert foreseeable harm by the use of due care. Ot ootu^e he 
should be liable for results it was his duty to prevent. 

*^ee arguments aeainst foreseeability as a test of causation, infra, 

^*The majority of American jiirisdictions adopt this nile. See cases cited in 
22 R. C. L. 120, fn. 18. This is the nile used by the New York courts. See 
Perry y. Rochester Lime Co., 219 N. Y. 60 (1916). But in New York an arbitrary 
exertion has been made in the case of the spread of fire, started or maintained 
negligently by defendant. There can be recovery only for the burning of the first 
premises ignited, even though further spread of the fire was reasonably foreseeable. 
The courts admit the limitotion is arbitrary but justify it on the ground tiiat a 
contrary rule would often bring financial ruin upon defendant. See Ryan v. 
N. Y. C. R. R. Co., 35 N. Y. 210 (1866); Hofl&ian v. King, 160 N. Y. 618 
(1899). A similar decision in Pa. R. R. Co. v. Kerr, 62 Pa. 353 (1870), 
has been overruled bv Pa. R. R. Co. v. Hope, 80 Pa. 373 (1875), which holds that 
defendant is liable tor any spread of fire, reasonably foreseeable by a man of 
ordinary prudence. The limitation of the New York courts is not the general 
rule. See Milwaukee, etc., Ry. v. Kellogg, 94 U. S. 469 (1876) ; Pent v. Toledo, 
etc., Ry., 59 m. 349 (1871); Hqyt v. JdOfers, 30 Mich. 181 (1874); Smith 
V. London, etc., Ry. Co., L. R. 6 C. P. 14 (1870). 

^See for expressions of this nile, i Street, Foundations of Legal Liability, 
III and 116; 40 Am. L. R^. (N.S.) 80, 158; i Beven, N^ligenoe (3d ed.)> 
88—90; Smith V. London, etc., Ry. Co., supra, note 40; 111. Cent. R. R. v. 
Slier, 229 HI. 390 (1907) ; Hill v. Wmsor, 118 Mass. 251 (187^) ; Christianson v. 
Chicago, etc., Ry. Co., 67 Minn. 94, 97 (1896); McKee v. Harrisburg Tk-action 
Co., 211 Pa. 47, 50 (1905); Boggs v. Jewdl Tea Co. 266 Pa. 428, 432 (1920); 
Harrison v. Berkley, i Strob. (S.C.) 525 (1847). 

^Supra, note 41. All the authorities in note 41, supra, contain similar express- 
ions. 
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a man may reasonably anticipate is important, and may be decisive, 
in determining whether an act is negligent, but is not at all decisive 
in determining whether that act is the proxunate cause of an injtuy 
which ensues. If a person had no reasonable ground to anticipate 
that a particular act would or might result in any injury to anybody, 
then, of course, the act would not be n^ligent at all; but, if the act 
itself is negligent, then the person guilty of it is equally liable for all 
its natural and proximate consequences, whether he could have fore- 
seen them or not. Otherwise expressed, the law is that if the act is 
one which the party ought, in the exercise of ordinary care, to have 
anticipated was liable to result in injury to others, then he is liable 
for any injury proxunatdy resulting from it, although he could not 
have foreseen the particular injury which did happen. Consequences 
which follow in unbroken sequence, without an intervening dBfident 
cause, from the original negligent act, are natural and proximate; 
and for such consequences the original wrongdoer is responsible, even 
though he could not have foreseen the particular results whidi did 
follow." 

The natural and proximate rule may be called the "hindsight test,"** 
because, unlike the natiual and probable test, which looks from the 
wrongdoing forward to inquire if the result was foreseeable, it views 
the result afterithas occurred and inquires whetheramore predominat- 
ing cause than the defendant's wrongdoing has intervened to break 
the causal chain of events between defendant's wrongdoing and 
plaintiff's injury. 

It will at once be recognized that the defendant may be subjected 
to greater liability under the broad view, according to which fore- 
seeability is not a criterion of legal cause.** Cases may arise which 
have identical facts. The courts of one state may hold the defendant 
liable by applying the broad rule,** and another court may hold the 
defendant not liable on identical facts, because it uses the foreseeabil- 
ity test of the narrow rule.** The distinction between the two rules 
of causation is often overlooked and courts have often in the same 

«i Beven, N^ligeace (3d ed.), 89, note 2. 

**In Wood V. Pa. R. R. Co., 177 Pa. 306 (1896), defendant's n^ligently operated 
locomotive struck a woman who was crossing the track near a station. The 
impact threw her body a considerable distance. In falling, the body struck 
and injured the plaintiff. The court held the defendant was not liable because 
the injurious result to plaintiff was unforeseeable. If the court had used the 
"^oad rule," there is no doubt but that the court would have found defendant 
liable. 

^JB.f ., in Kuhn v. Jewett, 32 N. J. £q. 647 (1880), defendant's n^ligence caused 
oil to be overturned and ignited. The burning oil was carried some distance by 
a stream of water to plaintiff's premises, which were destroyed. Plaintiff recovered 
damages. 

«In Hoag V. L. S. & M. S. R. R. Co., 85 Pa. 293 (S1877) the facts were exactly 
the same as those stated in note 45, sufira. The Pennsylvania court, using the fore- 
ability test, held plaintiff could not recover. 
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opinion used both rules interchangeably,*^ or have decided one case 
according to one rule and another case by the use of the other rule.** 
This, of course, creates confusion in the tninds of those who read the 
courts' opinions and who have failed to carefully analyze, so far as 
it is possible, the question of legal cause. 

Both rules have consistent followers among the courts of last resort, 
although there is a tendency toward the adoption and use of the 
broad rule.** If a choice must be made, even though we admit 
that neither rule thoroughly solves the problem, which is more de- 
fensible on principle? If one will carefully read and weigh the 
arguments of the proponents of both rules, he must admit that the 
"natural and proximate'' rule is preferable. 

In the first place, it is submitted that in using "foreseeability" 
in determining legal cause, such an attempted definition of legal 
cause is confused with the definition of negligence.*® It will be re- 
membered that the foreseeability of harm of some kind (i.^., in the 
abstract) to the plaintiff is the criterion by which negligence is 
established. If a man of ordinary prudence would have foreseen 
harm of some kind to the plaintiff, defendant is negligent if he fails 
to use due care to avert the harm. Having in this manner established 
defendant's negligence, should he be held liable only for those harmful 
results which could reasonably have been anticipated ? If his conduct 
was negligent and damage has ensued, why should the defendant be 
entitled to claim that the test of foreseeability should be applied 
a second time, and even more minutely, to shield him from bearing 
the full consequence of his proven negligence? When the foresee- 
ability of harm has been used to establish negligence, the subsequent 
use of the same test to determine causal relation is simply a confusion 

^E, g., see Pa. R. R. Co. v. Hope, 80 Pa. 373 (1876); Haverly v. State Line, 
etc., Ry. Co., 135 Pa- 5© (1890). 

<^oag V. Railroad, supra, note 46, uses the narrow test. McKee v. Harrisburg 
Traction Co., supra, note 41, states the broad rule. 

^•This is so in Pa. Most of the earlier cases use the narrow rule, but in McKee 
V. Harrisburg Traction Co., supra, note 41, the court said, "True, when an act 
is clearly negUgent one may be held liable for its unforeseen consequences, however 
remote, whidi follow in the natural sequence of events." See soso Gudf elder v. 
R. R., 207 Pa. 629 (1904); Boggs V. Jewell Tea Co., 266 Pa. 428, 432 (1920). 

In Bunting v. Hogsett, 139 Pa. 363 (1891), the court said the defendant would be 
held (presumed) to have foreseen whatever consequences might ensue from his 
negligence without the intervention of some more predominating agency. The 
coiu-t evidently tried to harmonize the broad and narrow views by raising a 
conclusive presumption of foreseeability. 

**See quoted statement of Judge Mitchell, supra, note ^, and expressions of 
similar import in the authorities cited in note 41, especialW^ those of Beven, 
Bohlen and Street, who are vigorous advocates of the broad rule. 
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of the two distinct questions, viz,, the establishment of negligence, 
and the determination of the existence of causal relation." 

Next, it is submitted that the "natural and probable" rple is too 
liberal to a negligent defendant. If the defendant has been found 
negligent, he is a tortious wrongdoer. Why should his liability be 
limited to those results which were reasonably foreseeable? If the 
negligent defendant is a wrongdoer, should he not be liable for all the 
results of which his negligence was a substantial and predominating 
cause, even though those results might not be foreseeable? Should 
the defendant know, or be presumed to know, beforehand, for what 
results he will be liable if he is negligent? Is he entitled to that 
consideration as against the injtired plaintiff? It is urged that a 
milder rule should be used to fix causal relation in n^ligence than in 
othertorts. The courts which use the "probability" or"foreseeability" 
test will make exception to it. In the following classes of cases they 
will hold the defendant liable for results, even though tmforeseeable, 
in the producing of which the defendant's wrong was a substantial 
factor; where the defendant's wrongdoing was criminal;" where 
defendant's act was consciously wrongful;^ or, where defendant 
actually desired a result that was improbable and tmforeseeable by a 
man of ordinary prudence.^ In the cases mentioned liability of the 
defendant is not dependent on foreseeability of results. But the 
caiisal effect of defendant's wrongful act is not increased because he 
had a particular state of mind or desire." His merely n^ligent act, 
without the desire for a given result or without the wrongful intent, 
is just as powerful in its causal effect. The state of mind may subject 
defendant to punitive damages, but it should not affect the question 
of determining the existence of legal cause. Courts do not, therefore, 
apply the foreseeability test consistently. As far as the causal effect 
thereof is concerned, no distinction should be made between negligence 
and wilful or conscious wrongdoing. 

It is also argued that it would be unjust and harsh to the defendant 
to extend his liability beyond reasonably foreseeable consequences.'* 

*>"The measure of defendant's duty in determming whether a wrong has been 
committed is one thing, the measure of liability when a wrong has been 
committed is another." Hohnes, J., in Spade v. Lynn & Boston R. R. Co., 
1 72 Mass. 488, 49 1 ( 1 899) ; and see authorities cited in note 41 , supra. 

"■Sedgwick, Damages (6th ed.), pp. 89, 99, 129. 

■Wyantv. Grouse, 127 Mich. 158 (1901), defendant held liable for unforeseeable 
result of spread of fire which he wrongfullv started in a blacksmith's shop to 
keep himself warm after breaking into uie shop. 

**Puppose defendant threw a stone at a crowd of people with a desire to hit one 
of them, though they were so far away that neither defendant nor any prudent 
man could suppose he could throw that far. The desired, though unforeseen, 
result actually happens. There is no doubt as to defendant's liability. 

»^ee 25 Harv. L. Rev. 223, at pp. 228 — 230. 

**l Sutherland, Damages (3d ed.), sec. 12. 
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This argument entirely ignores the hardship of compelling the plain- 
tiS to go uncompensated for the damages he has suffered, simply 
because the negligent defendant could not foresee the harm. 

"It may be hard to mulct the wrongdoer in damages for results 
which the normal man would not anticipate, but it is more unjust 
thattheperson injured by the breach of duty imposed for his protection 
diouM not recover for all the loss which has in the ordinary course of 
nature been caused to him by the wrong because the wrongdoer 
(while able to foresee that some harm was likely to result) could not 

foresee the full effect of his act the loss to the plaintiff is as 

great, his right to recover should be as certain, if the loss be a natural 
result of the wroi^, whether the defendant intended the whole damage 
to result, or shouM have known it would occur, or could not possibly 
foresee the extent of the consequences of his act.*'*' 

Further inconsistency in the foreseeability test may be shown. 
All courts, even those using this test, will agree that the defendant 
should be liable for the direct results of his wrongdoing, t. e., those 
results which occur at the time of the wrongdoing, while it is still in 
operation.'* K the result occurs immediately, no other cause inter- 
venes, and the only producing cause is the defendant's wrongdoing. 
That defendant should be liable for such results, even though tmfore- 
seeable, is an unescapeable conclusion and is admitted by courts 
which champion the foreseeability test.** Is there any basis for 
distinguishing between an tmforeseeable direct result and an tmfore- 
seeable indirect result? The wrongdoing may be just as potent in 
producing one as the other. 

The "natural and proximate," or broad, rule of legal cause does 
carefully distinguish the two separate questions, the establishment of 
negligence and the determination of the existence of causal relation. 
It gives equal causal effect to all kinds of wrongdoing, negligent, 
wilful, or conscious. The causal effect of a wrongful act does not 
increase with the moral turpitude of the wrong. The application of 
the broad rule is usually more just to the plaintiff, although it may 
occasionally seem unjustly harsh to defendant. As between the 
parties, the plaintiff is entitled to any considerations of this kind.** 
The broader test is a consistent rule for determining liability for 
either direct or indirect results. 

»»Prof. Bohlcn in 40 Am. L. Reg. (N.S.) 80. 

•'See Wardlaw, J., in Harrison v. Berkley, 1 Stxob. (S.C.) 525 (1847). 

"JS.^., Armstrong v. Montgomery Ry., 123 Ala. 233 (1898), death resulting 
from sl^ht laceration of hand; Balto. Ry. v. Kemp, 61 Md. 74 (1883), cancer 
resulting from slight blow due to n^Ugent operation of defendant's car. 

*^'D(^ not sound (policy require that the risk should be thrown upon the wrong- 
doer instead of the injured party?" Christiancy, -J., in Allison v. Chandler, 
II Mich. 542, 554, (1863). 
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Under this rule, it will be remembered the defendant will be liable 
for all the results which follow from his wrongdoing in natural, 
unbroken sequence without the intervention of a more predominating, 
more efficient cause, whether the results could have been reasonably 
foreseen or not. A rule, similar in substance, has been formulated and 
proposed by a learned writer,*^ as follows: the defendant is liable if 
his wrongdoing was a substantial factor in producing the damage 
complained of. "Substantial" is said to mean "continuously efficient.** 
The effect of the wrongdoing or some active injtuious force induced by 
it must have appreciably continued down to the time of the damage. 
Either statement provides the same test to determine legal cause. It 
is inrmaterial whether we say that defendant's wrongdoing must have 
been a substantial factor in producing the damage or that defendant's 
wrongdoing is the l^;al cause if no other more predominating or more 
efficient cause {i.e,, substantial factor) intervened. If no more 
efficient cause has intervened, defendant's wrongdoing is at least 
equally the legal cause and he should be liable. 

Greater difficulty is encountered in applying either the broad rule or 
the narrow rule, where other causes have intervened between the 
wrongdoing of the defendant and the plaintiff's harm. It may be 
well then to observe the intervening causes which are generally held 
to be more efficient causes than defendant's wrong and those which are 
generally held not to break the causal chain. We shall note whether 
it would have made any difference in the results reached if the broad 
rule or the narrow rule had been used. The causes which are most 
frequently set up as intervening causes may be roughly classified in 
groups, as follows: acts or forces of nature, acts of animals, acts of 
the plaintiff, acts of third persons. 

It is uniformly held that the causal connection is not broken by the 
intervention of the ordinary forces of nature.*" This is so whether 
either the broad or narrow test is used. Under the latter test, an 
ordinary force of nature is reasonably foreseeable by a man of ordinary 
prudence,** and under the broad view the ordinary force of nature is 
not considered a more efficient or more predominating cause than 
defendant's negligence.** On the other hand, if the intervening 
cause is an extraordinary, unprecedented and abnormal force of nature, 
the defendant is not liable. This is so, if the * * natural and proximate* * 

"Jeremiah Smith, 25 Harv. L. Rev. 303, 310. 

"See notes 63 and di, infra, 

■Romney Marsh v. Trinity House, L. R. 5 Ex. 204 (1870); Deny v. Flitner, 
118 Mass. 131 (1875); ^cott V. Htmter, 46 Pa. 192 (1863); Haverly v. State 
Line, etc., Ry. Co., supra, note 47. 

*^Kuhn V. Jewett, supra, note 45; Harrison v. Beikley, supra, note 41. 
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test is used, on the ground that an extraordinary force of nature does 
not follow in a "natural"* sequence of events, and that it is a more 
predominating cause than the defendant's wrong. However, some 
courts which use the broad rule have disagreed.* If the narrow, or 
foreseeability, test is used, of course defendant is not liable, because 
an unprecedented force of nature is not reasonably foreseeable. 
However, under either rule, the defendant will be liable in spite of 
the intervention of the extraordinary force of nature, if the same 
result would have occurred if the force of nature had been ordinary 
and the fact that it has been extraordinary has only hastened the 
injurious result.*' In other words, to exempt the defendant from 
liability, the "extraordinariness" of the extraordinary force of nature 
must have been the substantial cause and not merely an accelerating 
condition.** 

The intervening acts of animals, when the animal acts in the way 
such animals ordinarily act, will not break the causal connection 
between defendant's wrongdoing and plaintiff's harm.** This is so, 
whether the broad '* or narrow rule has been applied. 

The acts of plaintiff which are usually set up as intervening causes 
are his instinctive acts and his volitional acts. 

As to intervening instinctive acts of the plaintiff, when the plaintiff 
has been put in a position of peril created by the defendant's miscon- 
duct,' and instinctively does an act to protect himself from injury, 
but which unfortunately results in harm to himself, this act is not 
deemed an efficient intervening cause.^^ This is so held under the 

"The courts assume that an act of nature is unnatural if it is abnormal. "Un- 
natural" is here used in the sense of '^musual." 

"Green-Wheeler Shoe Co. v. Chicago, etc., R. Co., 130 la. 123 (1906), where 
defendant n^ligently delayed plaintiff s goods at X and they were there destroyed 
bv an unprecedented flocd. Defendant was held liable. Accord, Michaels v. 
N. Y. C. R. R. Co., 30 N. Y. 564 (1864). It is submitted, even thotigh the inter- 
venmg extraordinary force of nature is unforeseeable, defendant should be liable 
if his negligence was a substantial factor in producing plaintiff's harm. The 
weight of authority, however, is contra to the Iowa case above. See Rodgers 
V. Mo. Pac. Ry. Co., 75 Kans. 222 (1907); Denny v. N. Y. C. R. R. Co., 13 
Gray (Mass.) 481 (1859); Morrison v. Davis, 20 Pa. 171 (1852). 

''E.g., see Elder v. Lykens Valley Coal Co., 157 Pa. 490 (1893); Helbling 
V. Cemetery Co., 201 Pa. 171 (1902); Ulrick v. Dakota Loan & Trust Co., 
3 S. D. 44 (1892). 

"In B. &. O. R. R. Co. v. School District, 96 Pa. 65 {1880), the intervening 
extraordinary force of nature was, on this ground, properly held to break the 
causal connection and defendant was held not liable. 

''See cases cited in 29 Cyc 503, note 25. The fright of animals and their result- 
ing acts usually intervene. 

»«E.f ., see Sneesby v. L. & Y. Ry. Co., L. R. 9 Q. B. 263 {1874). 

^VaXlo v. Express Co., 147 Pa. 404 (1892). 

In this connection, the fright of the i>laintiff intervening between the defendant's 
wrongdoing and plaintiff's physical injuries resulting from fright will exempt 
defei^ant from liability for such injuries, if plaiatiff suffered no bodily impact. 
See Ward v. R.R., 65 N. J. L. 38 (1900); Mitchell v. Rochester Ry. Co., 151 
N. Y. 107 (1896) ; Ewing v. R.R., 147 Pa. 40 {1892). CorUra, that there may be 
recovery for injuries resulting from tright caused by defendant's negligence, see 
Purcell V. St. Paul City Ry. Co., 48 Mmn. 134 (1892). 
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broad view of causation on the ground that it is natural that plaintiff 
would act instinctively to protect himself and in such a case the 
defendant's wrongdoing is at least an equally predominating cause. 
Under the narrow rule, such an act on the part of the plaintiff is 
reasonably foreseeable. 

If plaintiff is in a position of peril created by defendant's wrong- 
doing, he may act with some deliberation in attempting to save him- 
self. His volitional act in an effort to save himself is not an efficient 
intervening cause, if he has acted as a man of ordinary prudence 
would have acted.^ This is so under either rule of causation on the 
grounds mentioned in the last paragraph. If plaintiff's volitional 
effort to save himself is not that of a man of ordinaiy prudence, he 
would be denied recovery by the doctrine of contributory negli- 
gence.^' Likewise, when a third persons's life is imperilled by de- 
fendant's wrongdoing, plaintiff's volitional effort to save the other 
will not prevent the plaintiff from recovering for the injuries sustained 
by him in his life-saving effort.^* But plaintiff's volitional effort 
to save his own property or that of another from a position of peril 
created by the defendant's wrong must be that of a man of ordinary 
prudence.^* 

If the plaintiff's volitional act intervenes after the peril created by 
defendant's negUgence has passed, plaintiff cannot recover. Plaintiff's 
own act is the legal cause. So also, if plaintiff's intervening act is 
done with intention to aggravate his injuries, he cannot recover for 
the aggravation.^ 

Passing to the intervention of acts of third persons, we find still more 
difficulty in determining the existence of causal relation. The acts 
of third persons which usually intervene are instinctive acts, negligent 
acts, deliberate intermeddling, wilful and consciously wrongful 
conduct. The case of Vicars v. Wilcocks" held that the wrongdoing 
defendant could not be liable for plaintiff's injury when the wrongful 

"Tuttle V. Atlantic City R. R. Co., 66 N. J. L. 327 (1901) ; Twomley v. R. R,. 
69 N. Y. 158 (1877}; Ouigley v. Canal Co., i^ Pa. 388 (1801). 

f*Of course, if plaintiff s failure to use due care m his own conduct is a substantial 
factor in producing his injury, the defendant, though negligent, is not liable. 
See Burdick, Torts (3d ed.), p490. 

"Eckert v. R. R., ^ N. Y. 503 {1871); Corbin v. Phila., 195 Pa. 461 (1900). 
"Such conduct [of plaintifiP] was not negligence, but heroism.^' Omaha, etc., 
Ry. V. Krayenbuhl, 48 Nebr. 553 (1896). It is said that plaintiff's conduct in 
such cases must not be rash or precipitate. 

"Ry. V. Siler, supra^ note 41 ; Liming v. R. R., 81 la. 246 (1890); Wasmer v. 
D. L. & W. Ry., 80 N. Y. 212 (1880). In such cases, plaintiff's attempt to save 
property is not encouraged by the courts when it subjects liiTn to grave personal 
ham. Morris v. R. R. Co., 148 N. Y. 182, 186 (1896). 

"Daniels v. N. Y., N. H. & H. R. R. Co., 183 Mass. 393 {1903); Koch v. 
Pox, 71 App. Div. (N. Y.) 288 (1902). 

^^ East (Eng.), r (1806). 
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act of a third person intervened. The trial judge claimed the fact 
that plaintiff had a remedy against the "later" wrongdoer constituted 
ffersesL sufBdent reason for denying him a remedy against the"earlier" 
WTongdoerJ* This view has been rapidly disappearing. The rule 
of Vicars v. Wilcocks is now followed only in cases similar in facts 
and its decision as prevailing authority has been narrowed to this: 
the originator of a slander or libel is not liable for damages resulting 
from an unauthorized repetition by third persons.'* 

As to intervening instinctive acts of third persons, it is now uniform- 
ly held that the instinctive effort of a third person to escape a situation 
of peril created by defendant's negligence will not break the causal 
chain, and defendant is liable. '^ This is equally true under either 
view of causation. Under the narrow view, the defendant could 
reasonably have anticipated such conduct on the part of a third 
person, and under the broad view, the wrongdoing of the defendant 
is still a substantial factor in producing the result in spite of the inter- 
vening conduct, which, in fact, was directly induced and caused by 
defendant's wrong. 

The intervening negligent conduct of the third person may have 
been induced by the wrongdoing of the defendant or may have 
occurred independently of defendant's wrong. If the defendant's 
wrong has created conditions interfering with the third person's 
enjoyment of property or exercise of rights, the latter's intervening 
negligent conduct in removing these conditions will not free the de- 
fendant from liability to the injured plaintiff.** The negligent con- 
duct of the third person in extricating himself or his property from 
peril wrongfully created by defendant will not break the causal chain." 
Likewise, the negligent efforts of a stranger to nmke safe a condition 
which was created by defendant's wrong and which is dangerous to 
the public or some class thereof, are not efficient intervening causes." 
The negligent defendant is liable if strangers act negligently in 
assisting plaintiff injured by defendant's wrong." In all these 

'■See for similar fallacy, Milwaukee, etc., Ry. Co. v. Kellogg, 94 U. S. 469, 475 



'*Shoepflin 



V. Coffey, 162 N. Y. 12 (1900). 



•*rhe best known authority is Scott v. Shepherd, 2 W. Bl. (Eng.) 892 (1772). 
"His acts, under the circumstances, are in law regarded as would be Sie movements 
of an inanimate object set in motion by such negligence." Jackson y. Galveston 
Ry. Co., 90 Tex. 372,376 {1897). 

«Clark V. Chambers, L. R. 3 Q. B. D. 327 {1878); Pishbum v. Railway Co. 
127 la. 483 {1905). 

"Chambers v. Carroll, 199 Pa. 371 (1901). 

"Henry v. Dennis, 93 Ind. 452 (1883). 

"Wallace v. Pa. R. R. Co., 222 Pa. 556 (1909). 

A third persons's total failure, though culpable, to remove a condition of peril 
created by defendant's wrong does not exempt dtiEendant from liability. Galvin 
V. Mayor, etc, of N. Y., 112 N. Y. 223 (1889). 
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cases the intervening negligence of the stranger was induced by the 
defendant's wrong. The defendant should reasonably have foreseen 
it and he is therefore liable tmder the narrow rule. And he is certainly 
liable under the broad view. The intervening negligence is not more 
predominating in its causal effect than the defendant's wrong, es- 
pecially since the latter caused and induced the former. 

Negligent conduct of third persons, intervening independently, 
i. e., not induced by defendant's wrong, their deliberate wrongful 
intermeddling, and their wilful and consciously wrongful or malicious 
conduct, both of which, of course, are not induced by defendant's 
wrong, have all received practically like treatment as intervening 
causes." It is generally held that none of the three kinds of tortious 
conduct on the part of third persons will break the causal chain, if 
the third person's tortious conduct could have been reasonably fore- 
seen by a man of ordinary prudence. •• This doctrine has been uttered 
by courts which adopt the broad view and usually reject "foresee- 
ability" as a test of causal relation.*' This may be the result of a 
confusion of the establishment of negligence with the determination 
of legal cause. If a man of ordinary prudence would have foreseen 
in his conduct harm to the plaintiff resulting only through the sub- 
sequent tortious conduct, negligent, deliberate or wilful, of a third 
person, then it was defendant's duty to use due care in his conduct 
to avert harm of that general kind. Thus the foreseeability of the 
tortious conduct of a stranger may be necessary in establishing neg- 
ligence.** Then of course, if the foreseeable result occurs, defendant 
should be liable, for he has permitted by his failure to use care the 
result which it was his duty to avert. And this is so under either the 
narrow or broad test. 

But suppose the defendant's negligence has been established by 
the foreseeability of other harm, or he is guilty of wrongdoing other 
than negligence. The foreseeability of the stranger's tortious 
conduct was not necessary in establishing defendant's negligence. 
The courts which ordinarily use the broad test should not then 

"It has been held that the wUftd tort of a later wrongdoer, if not foreseeable, 
will 0/1003^5 break the causal connection. See Holmes, L. J., inStdlivanv. Creed, 
(1904) 2 Irish R. 317, 356. This idea is literally acceptable. 

"Sullivan v. Creed, supra, note 85, third person's negligent conduct; Lane v. 
Atlantic Works, iii Mass. 136. (1872), third person's deliberate intermeddling; 
Marshall v. Caledonian Ry. Co., i Scottish Session Cases, 5th sec., 1060 (1899)1 
third person's criminal conduct. 

•'Gliassey v. Worcester, etc., Ry. Co., 185 Mass. 315 (1904), defendant held not 
liable because third person's intermeddling was not reasonably foreseeable. 

"In the Glassey case, supra, note 87, it is submitted that no harm was fore- 
seeable. Therefore, defendant could have been held not liable on the ground 
that he was not n^ligent. The question of causation was unnecessarily discussed. 
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inconsistently say that defendant is liable only if the third person's 
tortious conduct was reasonably foreseeable. The defendant, a 
proven wrongdoer, should be held liable, whether such intervening 
conduct was foreseeable or not, if the defendant's wrong is of such a 
nature and has such a continuing effect that a jury could find that it 
was a substantial factor, at least an equally efficient or predominating 
cause, of the injury complained of. 

In conclusion, an attempt has been made simply to state with as 
much clarity as possible the fundamental principles or rules and their 
subsidiaries which are used, or have been used, in establishing negli- 
gence and in determining the existence of legal cause; to show the 
distinctions between the various rules, inconsistencies in them, 
and criticisms of them, with the hope that the reader may, when the 
occasion arises to use or express them, do so with a clearer and more 
analytical understanding. 
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Limited Liability in Business Trusts 

RoBBRT S. Stevens^ 

The feature of limited liability which the use of the corpomte 
device affords business associations accounts in large measure, if not 
entirely, for the almost exclusive resort to incorporation when the 
combination of individual effort and the aggregation of individual 
capital for business purposes is being contemplated. Its popularity 
produced a common familiarity with the corporate personality and a 
confidence that there was a security behind its protecting shield. 

Partnerships, lindted partnerships, and joint stock companies 
lost correspondingly in popularity and are now rare when compared 
with the legion of corporations. Latterly, however, it has been 
observed that while tmlimited liability is a deterrent to embarking 
upon large business risks, government inqtiisition, government r^:u- 
lation and taxation are harassing impediments to business success, 
and that exposure to the latter is less to be desired than unlimited 
liability. To secure the privilege of limited liability by incorporation 
necessitates obtaining the legislative sanction to corporate existence, 
and it is felt that the legislature is almost too solicitous and too dis- 
ciplinary in guiding the subsequent conduct of its own offspring. 
Without stopping to investigate this alleged legislative attitude, 
and without stopping to inquire whether it is not due to the very 
&ct that the corporation has so largely supplanted the other forms of 
association, rather than to the fact that the corporation, being a 
legislative creation, can be subjected to government regulation when 
the other forms of association cannot, it is found as a fact that there 
has arisen an increasing respect for those business vehicles which can 
be set in motion by contract alone, under common law principles, and 
without legislative aid. While government regulation is largely 
focused on the popular corporation, some '* entrepreneurs*' seek ob- 
scurity in the less popular partnership and the still less popularly 
known business trust. 

Probably any device to be a successful competitor of the corporation 
notwithstanding the disadvantages of the latter, must afford protection 
from tmlimited liability. If a strict trust is created whereby the 
property or business is placed in the hands of trustees, who are vested 

>Frofe88or of Law, Cornell University College of Law. 

Ii6 
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with complete powers of management, and the interests of themembers 
are represented by transferable certificates, does this device give the 
cestuisque trust freedom from personal liability in excess of the amount 
of their respective contractual contributions to the trust fund? In 
the ensuing discussion, the fajniliar term "Third Party" will be used 
for convenience to designate a person, other than a trustee or a 
cestui que trust, toward whom an obligation, either in tort or contract, 
arises because of some acts done in the transaction of the business 
which is being carried on through the trust device. It is conceivable 
that the third party might have rights against the trustee, against 
the trust fund, or against the cestui que trust. In inquiring as to the 
extent of the liability of the beneficiary, the possible rights of the 
third party against the trustee or the trust fund are of incidental 
importance only. Furthermore, as the liability of the beneficiary 
might conceivably be to the trustee, if not directly to the third party, 
the question whether the third party has a derivative right throu^ 
the trustee against the beneficiary is also of incidental consequence 
only. If the third party can recover from the trustee, and the latter 
can successfully compel the cestui que trust to indemnify him, it is 
quite immaterial to the cestui que trust whether the trustee's right 
against him can be availed of by the third party. His liabiUty will be 
tmlimited if he can be called upon, either at the suit of the third party 
or at the suit of the trustee, to respond for more than he has contracted 
to contribute. Accordingly, the questions which may be considered 
in turn are: First, Can there be a direct liability from the cestui 
que trust to the third party? Second, Can the cestui que trust be 
compelled to respond to the trustee to any amount in excess of the sum 
certain which he has bound himself to contribute to the trust fund? 
Third, If the answer to the second question is in the affirmative, 
then can the trust agreement be so molded as to escape this liability 
to the trustee? 

It would seem that the answer to the first question is obviously 
in the negative: there can be no direct liability from the cestui 
to the third party. Liabilities, or substituted obligations, are the 
consequence of primary obligations broken; primary obligations 
may be broken by action or non-action; and action or non-action 
may he per se or per aliunt. But the adoption of the trust device as 
the business vehicle establishes the trustee as the exclusive actor 
in relations with third parties; the beneficiaries have divorced 
themselves from the power to act and to alter relations with third 
parties. The "nexus"* here which finds a right or duty in the third 

•John H. Wigmore, "The Tripartite Division of Torts", 8 Harv. L. Rev. 200. 
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party at one end, finds a correlative duty or right in the trustee at the 
other end; the law does not know the cestui que trust True, a 
beneficiary might assume to contract with a third party, or might 
commit a tort as against the third party while wrongfully intermed- 
dling with the trust property. He could not complain of the liability 
incurred by such conduct. But can he by any possibility become 
directly liable to the third party by any contract made or tort duty 
broken by the trustee while the latter is acting in the execution of 
his trust? Nothing would seem clearer than this authoritative 
declaration of the United States Supreme Court: 

"A trustee is not an agent. An agent represents and acts for his 
principal, who may be either a natural or artificial person. A trustee 
may be defined generally as a person ia whom some estate, interest, 
or power in or affecting property is vested for the benefit of another. 
When an agent contracts in the name of his principal, the principal 
contracts and is bound, but the agent is not. When a trustee 
contracts as such, tmless he is bound no one is bound, for he has no 
principal. The trust estate cannot promise ; the contract is therefore 
the personal tmdertaking of the trustee."' 

The Rhode Island court has pronotmced the same principle in slightly 
different language: 

"Although it has sometimes been stated as a reason why the trustee 
is held personally liable upon his contracts as trustee, is because he 
has no power to bind the trust estate, he being likened to an agent who 
has exceeded his authority, we think the true reason why he is held 
personally liable upon such contracts is that he has no principal, or, 
rather, he is the principal himself."* 

The beneficiary cannot be made liable to the third party, either in 
tort or contract, because of the acts of the trustee. Suppose that the 
complaint of the third party shows that A entered into a contract 
with him for the purchase of certain land; and A made this contract 
under an arrangement with defendants, X, Y, and Z, whereby A 
was to take the deed to the land and hold it in trust for them. The 
third party cannot recover against X, Y, and Z upon the theory that 
they became contractually bound to him through the acts of A as 
their agent. "He [A] bought the land and took the title, he gave 
the note and the mortgage, in his own name and for his own behalf 
as trustee. The relations between him and the defendants, [X, Y, 
and Z], were not those of agent and principal, but of trustee and 
cestuis que trust. Such a gelation is lawful, and, ia the absence of 

•Taylor v. Davis, no U. S. 330, 335 (1883). 

*Roger Williams Nat. Bnk. v. Groton Co., 16 R. I. 504, 508 (1889); New v. 
Nicoll, 73 N. Y. 127, 130 (1878); Mitchell v. Whitlock, 121 N. C. 166 {1897); 
Wdls-Stone Mercantile Co. v. Grover, 7 N. D. 460 {1898). 
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baud, does not render the cestuis que trust liable to suits at law upon 
contracts made by the trustee in his own name."* 

Suppose that X, theownerofaleasehold interest, assigns the same to 
trustees for the benefit of himself and also of Y and Z. Suppose, 
further, that the trustees, in the management of the property, employ 
a janitor through whose negligent conduct in the scope of his employ- 
ment the plaintiff is injured. Can the plaintiff recover in tort against 
X? Upon these facts, the Massachusetts court said that if there 
was anyone liable as master for the conduct of the servant, the trustees 
were such masters and not the defendant cestui que trust. ''It is 
plain that the janitor was their [trustees'] servant and not the 
servant of the defendant [beneficiary], and that the defendant had no 
right to control him or interfere with him in the performance of his 
duties in and about the building."* 

The relation between principal and agent is said to be fiduciary in 
character, but if the relation between parties is that of principal and 
agent, it is not that of trustee and beneficiary. The difficulties 
encountered in preparing an agreement, which is intended to establish 
the relation of trustee and beneficiary and intended to avoid creating 
that of principal and agent or that of partners, are well known. A 
critical writer has remarked that *'an adequate chart disclosing clearly 
the line of demarcation between the domain of the trust and that of 
the partnership or other relation is yet to be drawn. "^ Whether 
the structure created by the agreement between the parties is in law 
a strict trust or a partnership is said by the Massachusetts court to 
depend upon two features: a) the degree of association among the 
members that is provided for; and b) the degree of control that is 
reserved to the members over the trustee.* But the present difficulty 
is that the decided cases have not evinced a sufficient imiformity in 
the application of this test to enable prospective business cooperators 
to determine how far they may act in association and how much 
supervisory power they may reserve to themselves without becoming 
partners. There has been not a little of a critical and constructive 
nature written upon this question, and reference is made below to some 

•Everett v. Drew, 129 Mass. 150, 151 (1880). 

•Faladreau v. Boston Arts Students* Assoc., 182 Mass. 405, 406 (1903). But 
see conunent upon this case in Wright v. Caney River Ry., 151 N. C. 529, 535 

(1909). 
'Thompson, Business Trusts as Substitutes for Business Corporations, p. 45. 
"Williams v. Milton, 215 Mass. i (19 12). 



Digitized by 



Google 



I20 CORNELL LAW QUARTERLY 

of these discussions.* That matter, however, is really beyond the 
scope of our present inquiry, for we are proceeding upon the hypothesis 
that the business trust is a legally recognized institution, sui generis, ^^ 

*Sears, Trust Estates as Business Companies, 2d. ed., sees. 89 — 96; Thomp- 
son, Business Trusts as Substitutes for Business Corporations, sec. 13; S. R. 
Writhington, Unincorporated Associations, Sec. 14; Henry J. Aaron, The 
Massachusetts Trust as Distinguished from Partnership, 12 111. L. Rev. 482; 
H. L. Wilgus, Corporations and Eicpress Trusts, 13 Mich. L. Rev. 71, 205 at 225; 
S. R. Writhington, Voluntary Associations in Mas^ichusetts, 21 Yale L. Rev. 311. 

^•Crocker v. Malley, 249 IJ. S. 223 (19 19). It was here held that the trustees, 
neither b^ themselves nor together with the beneficiaries, could be considered an 
"association" within Income Tax Law, Oct. 3, 191 3, Sec. 11, G (a) subjecting to the 
tax ''every corporation, joint stock company or association, * * * no matter how 
created." At page 234, Mr. Justice Holmes says:" * * * it would be a wide de- 
parture from normal usage to call the beneficiaries here a joint stock association 
when they are admitted not to be partners in any sense, and when they have no 
joiat action or interest and no control over the fund. On the other hand, the 
trustees by themselves cannot be a joint stock association within the meajDung 
of the act unless all trustees with discretionary powers are such, * * *. We per- 
ceive no ground for grouping the two — benenciaries and trustees — together, in 
order to turn them into an association, by imitiog their contrasted functions 
and powers, although they are in no proper sense associated." For a reprint of 
the trust agreement passed upon in tms case, see Thompson, Business Trusts as 
Substitutes for Business Corporations, Appendix, p. 47, or Sears, Trust Estates as 
Business Companies, 433. 

Testameniary trusts for carrying on businesses valid: Ex parte Garland, 10 Ves. 
(Eng.) no (1804); Burwell v. Mandeville's Executor, 2 How. (U. S.) 560 
(184^); Laible v. Ferry, 32 N. J. Eq. 791 (1880); New v. NicoU, 73 N. Y. 
127 (1878); Jessup V. Smith, 233 N. Y. 203 (1918). 

Trust for carrying on trade created inter vivos valid when creator not a beneficiary: 
Mathews v. St^henson, 6 Pa. 496 (1847); Prinz v. Lucas, 210 Pa. 620 (1905). 

Trusts created for the benefit of creditors valid even when creditors join in execution 
of trust instrument: Cox v. Hickman, 8 H. L. Cas. (Eog.) 268 (i860); Wright 
V. Caney River Ry., 151 N. C. 529 (1909); Wells-Stone Mercantile Co. v. 
Grover, 7 N. D. 460 (1898). It is to be noted that these cases allow the creditor- 
beneficiaries to reserve a control of management. This reservation is allowed 
as a condition imposed by them in return for their consent that the business be 
continued in the trust form instead of being immediately sold to satisfy their 
claims. Furthermore, the debtor is looked upon as the real beneficial owner 
of the business while the creditors are considered as being in the position of mortga- 
gees of the debtor's equitable interest. 

Trust created inter vivos for carrying on a business are not partnerships, even 
though creator is also a beneficiary: Home Lumber Co. v. Hopkins, 107 Kan. 
153 (1920); Mayo V. Mortiz, 151 Mass. 481 (1890); Williams v. Milton, 215 
Mass. I {1913); Rhode Island Hospital Trust Co. v. Copeland, 39 R. I. 
193 (1916); Re Associated Trust, 222 Fed. (Dist. Ct. Mass.) 1012 (1914); 
Q-ocker v. Malley, 249 U. S. 223 (1918). For further authorities see 7 A. L. 
R. 613, and Home Ltunber Co. v. Hopkins, supra at page 159. 

Trusts created inter vivos for carrying on a business are partnerships when creator 
also a beneficiary : Malley v. Russell, 7 1 la. 63 ( 1 887) ; Hoadley v. Essex County, 
105 Mass. 519 (1870); Whitman v. Porter, 107 Mass. 522 (1871); Phillips 
V. Blatchford, 137 Mass. 510 (1884) ; Ricker v. American L. & T. Co., 140 Mass. 
346 (1886); Williams v. Boston, 208 Mass. 497 (1911); Frost v. Thompson, 
219 Mass. 360 (1914); Priestly v. Treasurer, 230 Mass. 452 (1918); People 
V. North River Sugar Ref. Co., 121 N. Y. 582 (1890); State v. Standard Oil 
Co., 49 Oh. St.i37, 185 (1892), question mentioned but not decided. 

But in Home Lumber Co. v. Hopkins, supra (noted in 6 Cornell Law Quarter- 
ly, 348), it was held that while such a trust agreement created a trust and not a 
partnen^p, yet such a trust was a corporation within the meaning of Sec. 6, 
Art. 12 of the State Constitution: "the term 'corporations', as used in this article, 
shall include all associations and joint stock companies having powers and privileges 
not possessed by individuals or partnerships." For similar language in New York 
Constitution see Art. VIII, Sec. 3. 
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that the trust agreement has successfully created a strict trust and not 
a partnership, and our problem is to determine the extent of the 
liability of one who is in fact a cestui que trust and nothing more. 

The arguments and authorities already submitted, it is believed, 
have indicated that there is no direct right against the beneficiary in 
favor of the third party. Is there, then, a right against the beneficiary 
in favor of the trustee for any amount in excess of that which the 
beneficiary has agreed to contribute to the trust fund ? This question 
is not so free from doubt. Upon it we find a conflict both in judicial 
and text-book opinions.^^ The solution of the problem turns upon a 
determination of the question whether the trustee has a right of 
indemnity against some person for the expenses that he has defrayed 
or the liabilities that he has incurred in tiie proper administration of 
the trust. Those liabilities which he has thus incurred, whether in 
tort or contract, are his direct, personal obligations. It has been said 
that the corporate entity "insulates" the shareholders from direct 
responsibility to the creditors of the corporation. So the trustee 
"insulates" the beneficiaries from direct accountability to the creditors 
of the trustee. But, with few exceptions, the corporation has no 
recourse agaiost its stodcholders by way of assessments beyond the 
amounts of their respective individual subscriptions." Has the 
trustee a right of indemnity against any individuals? 

Trustees have an inherent right to be reimbursed out of the trust 
estate for all expenses properly incurred in the execution of the trust, 
and no e3q)ress declaration in the trust instrument is required to 
create that right." It may very well be, however, that, though the 
trustees have this right of reimbursement out of the trust estate, 
that fund is insufficient to yield indemnity for an outlay they have 
made or exoneration for a liability which they are being called upon to 
meet. Their last resort then wotdd be against some individuals, 
either the creator or the beneficiary of the trust. The existence of 

"Praser v. Murdoch, [1881] 6 A. C. (Eng.) 855, and Hardoon v. Bdilios, 
I1901] A. C. (Eng.) 118. Perry on Trusts, 6th. cd., sees. 485, 909; 
UnderhiU, Trusts and Trustees, 7th. ed., 429; and Sears, Trust Estates as 
Business Comi>anies, 2d. ed. p. iii. 

''Pot discussion of constitutional and statutory provisions imposim[ additional 
liability on stockholders, and of the question of the nature of the crecutor's rights 
under such provisions, see 4 Thompson on Corporations, 2d, ed., sees. 4770-4804; 
7 C. J. sec. 67, and 14 C. J., sec. 1507. 

"Pox V. Weckerly, i Phila. (Pa.) 320, 322 (1852); Laible v. Perry, 32 N. J. 
Eq. 791 (1880); Wilson v. Wells, 79 Minn. 53 (1900); Denvir v. Park, 169 
Mo. App. 335 (1912); Worral v. Harford, 8 Yes. ( E^g.) 4 (1802); Benett 
V. Wvndham, 4 De G., P., & J. (Eng.) 259 (1862), reimbursement for a tort 
liabihty; Hughes-Hallet v. Indian Mammoth Gold Mines Co., L. R. 22 Ch. 
Div. 561 (1881), exoneration; Cruse v. Paine, L. R. 6 Eq. 641 (1868), exoneration. 
Bogert on Trusts, sec. 106; 2 Perry, Trust and Trustees, 6th ed., sees. 910-915, but 
see sec. 548. 
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such a right must spring from the relation established by the trust 
agreement. But what shall be the legal inference when that instru- 
ment is silent upon the point? As to this, Lord Blackburn and Lord 
Lindley in different cases have drawn conclusions which seem at 
first blush directly contrary. Lord Blackburn said: 

"The trustee voluntarily accepts the trust, and can only incur 
liability in consequence of his own act in so accepting; unless there 
be an express or implied bargain for indemnity from the maker of the 
trust, he must be taken to accept the trust relying upon the trust 
funds."" 

Lord Lindley has said that as to trusts for tenants for life or infants, 
or upon special trusts limiting the right to indemnity, 

"the trustee accepts the trust knowing that tmder such circumstances 
and in the absence of special contract his right to indemnity cannot 
extend beyond the trust estate, i. e., beyond the respective interests 
of the cestuis que trustent. In this case their Lordships have only to 
deal with a i)erson sui juris beneficially entitled to diares which he 
cannot disclaim. The obligation of such a person to indemnify his 
trustee against calls upon them appears to their Lordships indisputable 
in a court of equity iinless, of course, there is some contract or other 
circumstance which excludes such obligation. Here there is none."^* 

It is to be observed that in the case before Lord Blackburn, in- 
demnity was being sought by the trustee against the creator of the 
trust who was not at the same time a beneficiary, and that in the 
case before Lord Lindley, personal indemnity was being sought 
against the beneficiary. The two pronouncements, therefore, do not 
conflict, and we may understand the two cases to hold that the trustee 
has no right of indemnity against the creator of a trust in the absence 
of an express or implied bargain to that effect, but that the trustee 
has a right of indemnity against a beneficiary sui juris unless there 
is some contract or circumstance which excludes such an obligation. 
The first part of this rule is thoroughly comprehensible and its applica- 
tion is illustrated in those instances in which a testator has directed 
trustees to carry on after his death a business in which he was engaged 
during life, or has set aside a specified stun to be invested in a business 
which is to be managed by trustees. In those cases, the fund out of 
which the trustee may have reimbxirsement, or against which 
the creditors of the trustee might have an indirect right, is 
limited to that specific property which was invested in the business 
at the time of the testator's death or that exact fund which he has 
directed to be invested in the new business. There can be no recotu'se 



"Fraser v. Murdoch, [1881] 6 A. C. (Eng.) 855, 873. 
"Hardoon v. Belilios, [1901] A.C. (Eng.) 118, 127. 
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a|;ainst the general estate of the testator. "Nothing but the most 
dear and unambiguous language, demonstrating in the most positive 
manner that the testator intends to make his general assets liable 
for all debts contracted in the continued trade after his death, and not 
merely to limit it to the funds embarked in that trade, would justify 
the court in arriving at such a conclusion. "*• The same rule shotdd 
be applicable and the same conclusion reached in the case of a trust 
created inter vivos when the creator hin:iself is not a beneficiary. 
If we assume the successful creation ci a strict trust, we negative 
the possible legal liability, as principal, of anyone other than the 
trustee; and we may here assume also the non-existence of the con- 
tractual assumption by an3^one of the obligation personally to indem- 
nify the trustee. The duty to indemnify the trustee, then, cannot be 
a legal one, but, if it exists, must be evolved from principles entirely 
equitable. In Humble v. Langston}'' the plaintiff, after contracting 
to sell shares of corporate stock to the defendant but before delivery 
thereof, was called upon to pay intervening assessments upon the 
stock. The relation between the parties resulting from such a 
contract is regarded as that of trustee and beneficiary.^^ The plain- 
tiff's action was in assumpsit to recover the amotmt of the calls. 
In the opinion of Baron Parke it is said: "But there is no authority 
for saying that the law makes any promise by a cestui que trust to a 
trustee simply to repay all that the trustee may pay on his own account 
still less that of any subsequent cestui que trust.** A similar state of 
facts is found in another English case, Sayles v. Blane,^^ where the 
plaintiff sued in assumpsit to recover assessments which bad been 
levied upon him as registered owner of the stock after he had con- 
tracted to sell the stock and after the executed assignment thereof 
had passed through intermediate hands into those of the defendant. 
It was observed by the court that this count in assumpsit could lie 
on one of two suppositions only, either that the plaintiff had paid 

^•Burwell v. Mandeville's Executor, 2 How. (U. S.) 560, 577 (1844). See also 
Ex Parte Garland, 10 Ves. (Eng.) no (1804); Laible v. Perry, 32 N. J. Eq. 
791 (1880). 

^'2 Eng. Railway & Canal Cases, 533, 542 (Exch. 1841). 

^*CasteIlan v. Hobson, L. R. 10 Eq. 47, 51 (1870): an action by vendor of 
stock for supervening calls paid by lum as registered owner. The court said: 
"But the real answer is that it is not a question of vendor and purchaser, it is not 
a question of ^edfic performance at all; it is a question of trustee and cestui 
que trust" Cruse v. Paine, supra note 13; Hardoon v. Belilios, [1901] A. C. 
(Eng.) 118; at p. 123 it is said : "The facts that they never stood in the relation 
of vendor and purchaser, that there was no contract between them, that the 
defendant never requested the plaintiff to become his trustee, are quite immaterial. 
All that 18 necessary to establish the relation of trustee and cestui que trust is to 
prove that the legal title is in the plaintiff and the equitable title in the defendant." 

"14 Q. B. 205 (1849). 



Digitized by 



Google 



124 CORNELL LAW QUARTERLY 

money at the defendant's request, or that the plaintiif had been 
compelled to pay money for which the defendant was liable, as in the 
case of a surety paying for his principal. It could not be said that 
the plaintiff had paid at the defendant's request, nor that the payment 
was on account of a legal liability owed by the defendant to the cor- 
poration. This reasoning obviously applies with full effect to ex- 
penditures made by a trustee under an express business trust. 
In Hardoon v, Belilios^^ it is said that "the obligation (to indemnify 
the trustee) is eqidtable and not legal, and the legal decisions negativ- 
ing it, unless there is some contract or custom imposing the obligation, 
are wholly irrelevant and beside the mark." 

Lord Blackburn, in the case aheady quoted from, affirmed the prin- 
ciple that "anyone who requests another to incur a liability which 
would otherwise have fallen on himself, is, in general, botmd, at law 
as well as in equity, to indemnify him;" and he asserts/ 'this principle 
applies to many cases^ and where a trust is for the benefit of the maker 
of the trust it may apply to a trustee. "^^ If the relation is that of 
principal and agent, the obligation to reimburse is legal;" but if 
the relation is that of trustee and beneficiary, the obligation to re- 
imburse must be wholly equitable. One who, for the purpose of 
avoiding his creditors, has created a trust of which he has named 
himself as beneficiary, may very well expect to find the trust "in- 
sulation" stripped off and himself laid bare to the direct attack of 
his creditors. The trust device, like the corporate fiction, should 
then be disregarded in the interests of justice and to prevent the 
perpetration of a fraud. 

It is believed then that the following propositions are true: 

A. That the creator of a trust who is not also a beneficiary thereof 
is under no obligation, either legal or equitable, to indemnify the 
trustee. 

B. That the creator of a trust who is also a beneficiary is under an 
equitable obligation to indemnify the trustee. 

C. That a beneficiary who is not also the creator of the trust 
has no l^:al obligation to indemnify the trustee, but has such an 
obligation imposed upon him by equity. 

The cases above cited support and establish this last proposition. 
The House of Lords found in Hardoon v. Belilios, that the burden 

'*At page 123. See In re Richardson, 80 L. J., K. B. 1232 (lOii). In Cumuff 
v. McDonnell, 196 Mass. 7 (1907), an action at law was nrougnt based upon an 
aU^ed assent of beneficiary to a covenant to indemnify contained in the trust 
agreement. 

"Fttaer v. Murdoch, (1881) 6 A. C. (Eng.) 855,872; Jervis v. Wolferstan« 
L. R. 18 Eq. 18 (1874). Cf. Phene v. Gillan, 5 Hare (Eng.) i (1845). 

'i Mechem, Agency, 2d ed., sees. 1603 — 1613, and cases cited. 
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was not so mucb on the trustee to show upon what principles the 
cestui should be so liable, as upon the cestui to show upon what 
principles he could throw upon his trustee the burdens inci- 
dental to the ownership of the trust property. "The plainest 
principles of justice require that the cestui que trust who 
gets all the benefit of the property should bear its burdens unless he 
can show some good reason why his trustee shotdd bear them him- 
self."* There is no undue hardship in the imposition of such a 
liability. One cannot have the relation of beneficial owner, and its 
consequent burdens, thrust upon him against his will. He can 
defeat any such attempt by a disclaimer.^ If one finds himself 
the proposed recipient of the benefits of a contemplated trust, he 
cannot accept the benefits and renounce the contingent obligation to 
indemnify on the ground that he is not the creator of the trust and 
that the trustee is not to act at his request. If the trust is created 
by several persons who make contributions to the trust fund and 
receive certificates representing their proportionate interests as 
beneficiaries, it may justly be said that the subsequent conduct of 
the trustee is at their request (though not subject to their supervision) . 
So also, if, after the established existence of a trust, one becomes the 
person beneficially entitled after intermediate assignments of that 
interest, it may be said that the futtire conduct of the trust will be 
at his request, and even that his request relates back so as to cover 
previous conduct. But the truth is that the obligation to indemnify 
is not based upon the &ct of the request, but upon the fact of the 
relation. It is a duty imposed upon a beneficiary as the coroUary 
of his right to the benefits. The absence of a special request to the 
trustee to act, and the fact that the defendant was but a subsequent 
transferree of the beneficial interest were urged as sufiSdent reasons 
for relieving the beneficiary of an obligation to reimburse the trustee 
in Hardoon v, Belilios, But to that contention, the court replied: 

"Although the defendant did not create the trust, he accepted a trans- 
fer of the beneficial ownership in the shares, * * *. Bythisacceptance 
the defendant became the plaintiff's cestui que trust and the plaintiff 
could not prevent it or effectually dispute his trusteeship for the de- 
fendant. By this acceptance the defendant created the trust for 
himself." 

"When a trustee seeks indemnity from his cestui que trust against 
liabilities arising from the mere fact of ownership, there is neither 

'■Hardoon v. Bdilios, supra^ note 15. 

**BQgert on Trusts, sec. 25. Assent on the part of the beneficiary is presumed. 
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principle nor authority for sa3ring that the trustee need prove any 
request from his cestui que trust to incur such liability. "•• 

It is submitted that there is beyond question an equitable principle 
which imposes upon a beneficiary the obligation to reimburse his 
trustee for liabilities and expenses incurred in the proper administra- 
tion of the trust when the corpus of the trust is not sufficient for that 
purpose. So long as this equitable obligation exists, the beneficiary 
is exposed to unlimited liability. It is erroneous, therefore, to contend 
that the query as to tmlimited liability is solved in the beneficiary's 
favor by determining that the relation between him and the one 
entrusted with the title and management of the property or business 
is not that of principal and agent, or that there is not a relation of 
I>artnership between the associated beneficiaries, or between the latter 
and the trustee.** There is still the purely equitable obligation, and 
consequent risk, springing from that peculiar relation of trustee and 
cestui que trust. 

But this equitable obligation to indemnify is an implication from 
the fact of the relationship, and it is unquestioned that it is a liability 
that is subject to contractual control. Lord Blackburn, in the language 
quoted above*' said that *' unless there be an express or implied bargain 
for indenmity from the maker of the trust, he must bp taken to accept 
the trust rel3dng upon the trust funds." Lord Lindley, whose statement 
is also [quoted above,*® said that ''the obligation of sudi a person 
[cestui\ to indemnify his trustee against calls upon him appears to 
their Lordships indisputable in a court of equity unless, of course, 
there is some contract or other circtmistance which excludes such 
obligation.'' In the minds of both distinguished judges the equitable 
implication may be negatived by agreement, furnishing a right of in- 
demnity against the creator of the trust in the one case, and destroying 
a right of indemnity against the beneficiary in the other. There can 
be no public policy against such a contractual arrangement which 
prevents the trustee's right of indemnity from arising by implication. 
Rights and correlative obligations are proper subjects for contractual 



^At pages 125 — 6. But as the court said, the prindple, and the particular 
pplication of it, are both ancient. Balsh v. Hyam, 2 P. Wms. (Eng.) 453 (1727), 
in which the court took the principles as well established at that tune. In Roger 



Williams Bank v. Groton, supra, note a, a dictum implies that if the corpus is 
insufEdent the trustee is without remedy. 

**In Sears, Trust Estates as Business Companies, 2d. ed., at page iiia 
that author says: "But no trustee could ever be supposed to have a right of 
action against the cestui que trust, and therefore, tlu-ough the doctrine 01 sub- 
rogation, no creditor of the trustee could derive an action against the cestui que 
trust.** 

" Supra, note 14. Italics are writer's. 

**Supra, note 15. Italics are writer's. 
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contit)!, except in so far as an attempt is made to avoid the conse- 
quences of future tortious conduct. The beneficiary is not securinga 
release from liability for wrongs he may do to the trustee, but is giving 
the trustee notice, to which the latter assents, that he will not protect 
the trustee against the consequences of such tort or contract obligation 
as the trustee himself may subsequently violate and for which the 
trustee alone, and not the beneficiary, is liable to the third person. 
Are the trust creditors interested in this right of the trustee against 
the cestui to such an extent that the destruction of it by contract 
between the trustee and the cestui may be a remediable wrong against 
them? This can only be true if the contractual destruction of the 
right occurs at a time when there are trust creditors; that being the 
fact, it is submitted that it should be considered a wrong to them upon 
the principle that its effect will be to hinder, delay and defraud them 
as creditors of the trustee. No direct right of the third party against 
the beneficiary is being destroyed. The third party cannot, on 
strict theory, have a direct right even against the trust property.** 
There is no dispute, however, that the trustee has something in the 
nature of a lien against the trust estate and that the third party is 
entitled to a derivative right through the trustee and against the 
estate.*® When strict theory is adhered to, and the third party's 
right is conceived of as derivative only, then the third party's recourse 
against the trust property is limited to the extent that the trustee 
has a right to reimbursement or exoneration against that property. 
Thus there would be no right to be availed of derivatively if the trust- 

'•O'Brien v. Jackson, 167 N. Y. 31, 53 (1901); Hussey v. Arnold, 185 Mass. 
2Q2 (1904); Clopton V. Gholson, 53 Miss. 466, 471 (1876). 

'^Mason v. Pomeroy, 151 Mass. 164 (1890); Wright v. Caney River Ry., 
151 N. C. 529 (1909); Mathews v. St^henson, 6 Pa. 496 (1847); Prinz v. 
Lucas, 210 Pa. 620 (1905). In the above cases and many others, it is said that 
when the trast deed provides that the acts of the trustee in the proper adminia- 
tration of the trust shall bind the trust estate only and not the trustee, this gives 
the trustee power to give the creditor a direct right against the estate. In Hussey 
V. Arnold, supra, note 28, the court does not determine "whether there are svLcii 
considerations of public policy involved in an attempt of this kind to do business 
without a l^al liability of anybody for debts incurred b^ the trustees, as merit 
consideration by the Legislature." It would seem that if the trustee contracts 
with the third party, even stipulating that he shall not be personally liable, he 
nevertheless is personally bound, but the third party has contracted to seek 
satisfaction only through the trustee's right against the estate. This reasoning is 
applied by the New York court in New v. NiooU, 73 N. Y. 127, 130—1 (1878): 
"He [trustee] would have a lien upon the trust estate, and he can by exin-ess 
contract transfer this lien to any other party who may upon the faith d the 
trust estate make the expenditure;" and m Jessup v. Smith, 233 N. Y. 203, 207 
(191 8) : "he [trustee] has the power, if other funds fail, to create a charge, equiv- 
aloit to his own lien for reimbursement, in favor of another by whom the services 
are rendered." Brackett v. Ostrander. 126 App. Div. (N. Y.) 529 (1908). 

For statutes enabling trustee to bind the trust estate see Bogert on Trusts,p.304, 
note 66; also Mass. Gen. Acts 1916 c. 184, and Laws of Okia. 1919, c. 16, sec.4. 
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ee's liability had been incurred by his acts not properly within the 
scope of his trust duties;** nor if the state of the trustee's account 
shows a balance in favor of the estate and against him." This 
same reasoning establishes and delimits the third party's derivative 
right through the trustee against the cestui. The trustee's right of 
reimbursement or exoneration is an asset of his estate, one that can be 
availed of by his creditors, not by all of them, it is true, but by his 
''trust creditors" only." An analogy which seems apposite in support 
of the contention that the destruction of this indirect rig^t of the 
creditor may, under proper drcuxnstances, be considered voidable as 
tending to hinder, delay and defraud those creditors, is found in the 
limitation upon the right of partners to destroy the "partner's lien." 
Title to partnership property is vested in the several partners, 
but each partner has a right to have that partnership property applied 
in payment of partnership debts in preference to those of any in- 
dividttal partner. Growing out of this equity which the partners 
have among themselves, has arisen a corresponding equity in part- 
nership creditors to have their debts satisfied out of the firm property 
in preference to the debts owed by the partners to their individual 
or separate creditors. But the creditors' equity, being a derivative 
one, continues only so long as the equity of the partners against 
each other subsists. If the partnership of A and B is dissolved 
and A conve}^ his interest in the firm property to B, A surrenders 
his "partner's Uen" and the property becomes the individual property 
of B. The firm creditor has recourse against no less property than he 
had before, i. e., the individual property of A and the individual 
property of B which now includes the firm property. But the firm 
creditor has lost his right of priority over separate creditors of B as 
to what was formerly firm property, since that right was dependent 
upon A's "partner's Uen." Thus a right has been destroyed which 
may have the effect of defrauding firm creditors. "The derivative 
right is the right of the creditor — it belongs to him — and the 
partners have, if insolvent, no power or authority to destroy or impair 
it to his injury or prejudice. This is so in the very nature of things. 

*^Panners' & Traders' Bank v. Fidelity & Deposit Co., io8 Ky. 384 (1900); 
Dtmham v. Blood, 207 Mass. 512 (191 1). 

**Ck)pton V. Gholson, 53 Miss. 466 (1876); Fowler v. Mutual Life Insurance 
Co., 28 Hun (N. Y.) 195 (1882); King v. Stowell, 211 Mass. 240 (1912). But 
see Norton v. Phelps, 54 Miss. 467 (1877); Wyll/y. Collins, 9 Ga. 223 (1851V 
" '■' 2 Ga. 154(1893); Woddrop V. Weed, 154 Pa. 307, 312 (1893) 



Miller V. Smith, 92 Ga. 154 (1893); Woddroi> v. Weed, im Pa. 307, 312 (1893). 
For a discussion of the (^editor's derivative ri^ht against uie estate, see B<^ert 
on Trusts, sec. 87, p. 301, and A. W. Soott, Liabilities Incurred in the Adminis- 
tration of Trusts, 28 Harv. L. Rev. 725, 731 et seq. 
^In re Richardson, 80 L. J., K. B. 1232 (191 1). 
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Any act, therefore, of the partners which is destructive of this right 
of the creditor and which, as a result, hinders, dela3rs and interferes 
with his assertion of it and impedes his ability to realize, through 
its enforcement, the payment of the debt due to him by the firm, is, 
by operation of law, a fraud upon the creditor, if the copartnership is 
itself insolvent."'* 

To summarize the foregoing investigation, it has been found: 

First: That the cestui que trust is primarily exposed to unlimited 
liability because there is implied from the fact of the relationship of 
trustee and beneficiary, an equitable obligation to indemnify the 
trustee. 

Second : That this implication can be negatived by express contract 
and the possibility of the equitable obligation thus destroyed. 

Third: That such contractual defeasance of unlimited liabil- 
ity is not invalid unless attempted at such time and in such manner as 
to impair the rights of existing creditors of the trustee. 

As a postscript to this discussion, it seems appropriate to add a 
brief, analytical statement of what may be accomplished in the limit- 
ation of personal liability of both the trustees and the beneficiaries 
of a business trust. 

I. The prixnaiy situation resulting from the creation of a business 
trust and without any contracts avoiding personal liabilities would 
appear thus: 

1. The third party has a direct right against the trustee, but no 
direct right against the beneficiary. 

2. The trustee has a right of reimbursement out of the trust 
estate, and, if that is insufficient, against the beneficiary. 

3. The third party has a derivative right through the trustee 
against the trust estate and against the beneficiary. 

Therefore, the liability of the beneficiary is unlimited. 

II. By means of provisions inserted in the trust agreements, 
the primary situation can be altered in the following respects: 

I. The trustee's right of reimbursement from the beneficiary, 
and consequently the third party's indirect right against the benefici- 
ary, can be negatived. This will produce limited liability for the 
benefidary, whether the trustee's liability is in tort or contract." 

•^Franklin Stigar Refioing Co. v. Henderson, 86 Md. 452, 45§. (i^7): Arnold 
V. Hagerman, 45 N. J. Eg. 186 (1880) ; Darby v. Gilligan, 33 W. Va. 246 (1889) ; 
Case V. Beauregard, 99 U. S. 119 (1878). 

**The trust agreements which have been used usually take the precaution to 
deay the trustee power to bind the beneficiaries personally. See forms appended 
to Writhington, Uninoarporated Associations; Sears, Trust Estates as Business 
Companies, 2d. ed.; and Thompson, Business Trusts as Business Corporations. 
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2. It can be agreed that the liabilities incurred by the trustee 
in the proper administration of his trust, whether in tort or contract, 
shall be satisfied out of the trust estate alone, and not out of the 
individual estate of the trustee. Such a provision would be effective 
against third parties only as indicated in the next subdivision.^ 

III. By contractual stipulations agreed to between the trustee 
and the third party, 

1. Contract creditors can be compelled to look to the trust estate 
only for satisfaction, but 

2 . The trustee cannot escape personal liability for torts committed 
in the course of the proper execution of his trust.*' 

Finally considering it solely from the standpoint of effective 
limitation of personal liability, is there any public policy opposed to 
the existence of such a contract-ntiade limited-liability company? 
The common law rules of liability were based upon the maxim qui 
facit per alium, facit per se, and in the times when business ventures 
were of smaller proportions and business management was personal, 
no public policy demanded a deviation from that rule of individual 
liability. Unlimited personal liability was, therefore, the natural 
attribute of the partnership relation, whidi involved only common 
law principles, and utilized only the common law relation of principal 
and agent. To change the common law required legislation. The 
joint stock association legislation, dating back to the reign of Queen 
Anne in England,'^ did not relieve the members from tdtinmte liabil- 
ity** but did change the common law rules of procedure in actions 
by and against the association, and did provide for the concentration 
of the business management. With the end of the eighteenth and the 
beginning of the nineteenth centuries, however, came the demand for 
business expansion and it then became the policy of the law to en- 
courage large investments and the aggregation of the resources of 
many individuals tinder the direction of a few managers — all for the 
public benefit in the development of new industries and new terri- 
tories. To encourage this desirable end, the common law had to be 

**As to the validity and effect of provisions inserted in the trust agreement by 
the settlor distributing duties among oo-trustees and relieving some of them from 
liability for losses due to their inactivity, and for a valuable discussion of the 
eeneral problem of the liability of an inactive oo-trustee, see G. G. Bogert, "The 
Liability of an Inactive Co-Trustee, " 34 Harv. L. Rev. 483. 

^t is well to provide in the trust agreement that tiie trustee may take out in- 
surance against such liability and charge the premitmis against the trust estate. 
See Thompson, Business Trusts as Business Ccnporations, p. 62. 

»^See 5 Alb. L. J. 19. 

'*The third parties must first exhaust the assets of the association before th^ 
may resort to the property of the members. See e. g,, N. Y. General Associations 
Law, sees. 13, 15, 16. 
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changed and the risk of individual liability limited to the amount of 
the contractual contributions. The answer was general incorporation 
laws, limited partnership laws, and limited partnership association 
laws/® The linndted partnership was not set up as a new species of 
legal institution; it was but a statutory change in the common law 
intended to extend to our citizens the benefits and inducements 
which had long been oflEered under the French civil code.*^ Referring 
to the limited partnership act, the New York court said: **The 
legislation which brought into existence among us this form of partner- 
ship, had for its main object the encouragement of commerce by 
permitting the investment of capital in trade, without danger to the 
public or risk to the special partner beyond the extent of the amount 
invested."^ 

In the formation of a linoited liability company through the employ- 
ment of the trust device, no violence is done to the policy of the law 
as it has existed from the commencement of the nineteenth century. 
The limitation on liability has been achieved by resort to equity 
instead of to the reformed common law. As for the contractual 
limitation on the personal liability of the trustee, that is effected 
through recognized common law methods. A member of a common 
law partnership can linait his liability to third parties by contract 
with them, and the members of a joint stock company can, by con- 
tract, compel creditors to obtain their satisfaction solely out of the 
company assets.^ 

Finally, it is found that in at least two states any doubt as to the 
policy of the law towards business trusts has been resolved by the 
passage of statutes recognizing their validity.^ In those jurisdic- 
tions, and in any other, if the articles of agreement successfully create 
a trust, it should be considered possible successfully to limit the liabil- 
ity of the cestuis que trust.^ 

limited Partnership Associations have been permitted in Pennsylvania, 
Virginia, Michigan, and New Jersey. For citation to statutes see Burdick, 
Partnership, 3d. ed., 384, n. a, 

«Ames V. Downing, i Brad. (N. Y. Surrogate's Ct.) 321 (1850). 

'Ames V. Downing, supra note 41, at p. 325; Clapp v. Lacey, 35 Conn. 463 
(1868); Singer v. Kelly, u Pa. I45, H9 (1863). 

• Hibbs V. Brown, 190 N. Y. 167 (1907). 

^Massachusetts does no more than require the filing of the trust agreement, 
except in the cases of trusts holding securities of public service corporations. 
Mass. St. I90p, c. 441; St. 1914, c. 742; Gen. Acts 1916, c. 184. 

Oklahoma m an a!ct containing six short sections recognizes the validity of the 
business trust and provides gainst the individual liabmty of either the trustee 
or the beneficiarv. Laws of Oklahoma, 1919, p. 30. 

•Nearly all General Corporation and Jomt Stock Association Laws provide 
that members shall be personally liable for wages for services rendered their 
companies. Some state consitutions have similar provisions. See Michigan 
Constitution, Art. XII, sec. a. It is well to consider whether a business trust 
diould be so framed as to avoid this liability, though the Oklahoma statute referred 
to in last note does not provide for such liability. 



Digitized by 



Google 



The Cornell Law Quarterly 



Published in December, February, April and Tune by the faculty and students 
of the Cornell Universi^ College of Law, Ithaca, New York 

Sttbacription Price $2 a year. Single number 65 centi 

EDITORS AKD MANAGERS 

GBORGB GLBASON BOGBRT, ROBBRT SPROULB STEVBNS. PaeuUy EdUors 

EARL CHARLES VEDDBR. New York, Shtdeiti EdUar-4n-ChUf 

WALTER LEWIS MILLBR. Pemuyhanic Managing EdUor 

ARTHUR STILLWELL JOHNSON. New York, Business Manager 

KENNETH HUGO BRUSH. New York, Assistant Busineu Manager 

Student Associate Editors 

BARTON BAKER, New York JOHN D. SHANER. New York 

PAUL B. O'KEEPE. New York JOHN D. SHEPARD. Florida 

HERBERT H. RAY. New York HORACE E. WHITESIDB. New York 

LEONARD W. BURDICK. New York ELBERT P. TUTTLE. New York 

JOAQUIN SERVERA. Porto Pico SANFORD B. D. WOOD. HawaU 
HERBERT R. RBIP. PtmuylwiMa AUTHBR H. DEAN.2^<v For* 



Notes and Comment 

Constitutional Law: Divorce laws: Legislative tendencies in 
modem divorce; Legislation. — ^Recent legislation^ shows that the law 
makers of the world plainly realize the calamitous consequences of the 
avalanche of divorce which is sweeping over the world and yet, 
though this may seem paradoxical, there is a tendency to increase 



Alabama : Legislature shows tendency toward broadening grounds for divorce. 
General Acts Alabama 1919, pp. 840, 878. 

A risana : Entrance ot marriage is restricted. Males imder 1 8 or females imder 
16 shall not marry. Session Laws Arizona 191 9, p. 18. 

ConnecHciU: FVocedure is simplified in obtammg divorce. Where a married 
person is convicted of an offense against chastity, same court may grant a divorc 
or annulment upon proper application. Public Acts Connecticut 1920, p. 51 17. 

Delaware L^slature has provided more careful requirements for entrance 
to marital status. Laws of Delaware 1921, p. 578, el. seq. 

Nevada Seven causes for divorce are stated. Plafntin or defendant must have 
been a resident six months before commencement of divorce action. Statutes of 

1920, p. 3; see N. Y. Times, Feb. 5. 1921, p. 1. 

New Mexico Plaintiff must have been a resident for one year beforec om- 
mencement of divorce action. Laws of New Mexico 1921, p. 193. 

North Dakota Seven causes of divorce are enumerated. The Governor vetoed 
the Bill when first presented on ground that the only amendment made, broaden- 
ed the old law by reason of insanity, and "the present law is at least broad 
enough." Laws of North Ddcota 1917, p. 374. 

Wyoming Divorces may be granted for insanity. Plaintiff mus thav been 
a resident for one year. Session Laws of Wyoming 192 1 , p. 11. 

132 
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the grounds for which divoxx:es will be granted. This tendency is 
not alanning when one considers that the evil is being attacked at 
its source by legislation guarding the avenues to marriage. 

In the case of BarringUm v. BarringUm, 69 So. {Ala.) 512(1921), 
a statute of Alabanm* provided that a wife might have a divorce 
"when the wife has lived, or shall have lived separate and apart from 
the bed and boaid of the husband for five years and without support 
from him for two years." The husband contended that the law was 
unconstitutional because he was deprived of due process and equal 
protection of laws guaranteed by the Fourteenth Amendment of the 
United States Constitution. The husband contended that for no 
fault of his the wife could get a divorce while for the same reasons 
he could not. The cotut speaking through Somerville, J., held that 
the law was constitutional as the legislature exercised a permissible 
discretion in giving the right of divorce to the wife and withholding it 
from the husband, under certain conditions. The court held that 
inequalities in legislative treatment were justified by the "moral, 
social, economic, and physical differences which distinguish the 
sexes and divide them into natural classes."' Many examples of 
legislation were cited where discrimination and classification on the 
basis of sex has been held valid,^ and in fact, such classification, and 
even discrimination against women, has repeatedly been held not to 
deprive woman of any constitutional right of equal protection or due 

*Code sec. 3795, as amended by General Acts Alabama 1919, p. 878. 

*Banington case at p. 514. 

"Sex is the cause of only a small fraction of the difEerences between individuals. 
The differences of men from men, and of women from women are nearly as great 
as the differences between men and women." Thomdike, Educational Psychol- 

The fact that men have excelled women in the great scientific, artistic and 
general achievements of the world is probably due to the greater divei^ence from 
Sie average within the male sex and to the great "strength of the fighting instinct 
in the male." Women, if similarly trained, could generally compete on an equal 
footing with men. Thomdike, Educational Psychology, pp. 185, 186, 194, 202, 
203; see 31 Col. L. Rev. 712 (Nov. 192 1). 

*See Peterson v. Widule, 157 Wis. 641, 648 (1914). The court was very 
frank in this case, stating specifically what many judges fear to even hint : "The 
medical evidence in the case, however, corroborates what we suppose to be common 
knowledge, namely, that the great majority of women who marry are pure, while 
a considerable percentage of men have had illicit sexual relations before marriage, 
and consequently that the number of cases where newlv married men transmit a 
venereal disease to their wives is vastly greater than tne number of cases where 
women transmit the disease to their newly married husbands. Classification is 
not to be condemned because there may be occasional instances in which it does 
not fit the situation; it is proper if the great mass of situations to which the law 
applies just^ the jformation of a class and the application of some ^>ecial or 
different legL^tive provisions to that class." This case upheld as valid the un- 
equal leaslBLtion, the so-called "eugenics statute," requiring a physidan's certifi- 
cate of freedom from venereal dis^ises from every male applicant for a marriage 
license, with no such requirement as to females. 
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process of law, or violate any provision against the granting of special 
privileges or iimntmities.* 

There was no taking of property without due process in this case. 
The plaintiff was not deprived of life, liberty, or property. The 
obligation of contract alone could be involved and the United States 
Supreme Court has held that divorce even when granted directly by 
the legislature is not such impairment of contract.* 

Equal protection means that a person shall not be denied the pro- 
tection of reasonably equal laws. Persons in the same position must 
not be treated differently.^ In regard to classification, equal protection 
of law means that the same law shall be applied to all suitors and the 
method of administering the law must be reasonably equal.* 

The result arrived at by the Alabama court is sound and sustained 
by authority. No legislation can ever remove the differences based 
on sex and where such statutory discrimination is not clearly im- 
reasonable it does not contravene the constitutional requirements. 

Present Grounds for Divorce. — In American jurisdictions* the seven 
chief grounds for which a divorce will be granted are adultery, deser- 
tion, sentence to penitentary, cruelty, impotency, habitual drunken- 
ness, and non-support, but there are many other causes" including 

•6 R. C. L. 392, sees. 385, 386; Muller v. Oregon, 208 U. S. 412 (1908). 

•Maynard v. HiU, 125 U. S. 190 (1888). 

'Southern Ry. Co. v. Green, 216 U. S. 400 (1910). 

•Missouri v. Lewis, loi U. S. 22 (1879). 

•The nomenclature and definitions of &e different divorce grounds vary in 
many jurisdictions but the brief generalizations in this note are an attempt at 
accuracy, as far as possible. 

See Hubbell's Legal Directory for divorce laws of each state sununarized briefly. 

"•Other grounds for divorce are: 

Pregnancy of wife, at marriage, without agency or knowledge of husband: Ala., 
Ariz., Ga., Iowa, Kan., Ky.,Miss., Mo., N. M., N. C, Okla., Tenn., Va., W. Va., 
Wyo. 

Bigamy: Ark., Colo., Del., Fla., 111., Kans., Miss., Mo., Ohio, Okla., Pa., 
Tenn. 

Insanity: Conn., Del., (favor of wife), Hawaii, Idaho, Miss., N. D., Pa., 
Utah, Wash., Wyo. 

Becoming a drug fiend: Ala. (favor of wife), Colo., Maine, Mass., Miss., 
N. D., Porto Rico, R. I. 

Separation: Ky. (5 yrs.). La. (7 yrs.), N. H. (10 yrs., in favor of husband), 
N. C. (10 yrs.), R. I. (10 yrs., in discretion of court), Texas (10 yrs.). Wash., 
(8 yrs.), Wis. (5 yrs.). 

Conviction of felony before marriage: Ariz., Mo., W. Va., Wyo. 

Fraud: Ga., Kan., Ky., Ohio, Okla., Pa., Wash. 

Duress: Ga., Ky., Pa., Wash. 

Uniting with a religious society forbidding cohabitation: Ky., Mass., N. H. 

Previous lewd character: Md. (favor of husband), Va. (favor of husband), 
W.Va. 

Ungovernable temper: Fla., Ky. 

Defendant obtained divorce in another jurisdicition: Fla., Ohio. 

Loathsome disease: Hawaii (l^rosy), Ky. 

Vagrancy oj husband: Mo., Wyo. 

Lack oj understanding: Ga. 
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pr^^nancy of the wife by another man unknown to the husband at 
time of marriage, bigamy, insanity, and becoming a drug fiend. 
Adultery is a ground in every jurisdiction except South Carolina whose 
consitution^^ forbids divorces. Forty-seven states and territories grant 
divorces for desertion" usually requiring abandonment for from one 
year to three years. A sentence to the penitentiary" upon con- 
viction of a crime is a ground for divorce in forty-two jurisdic- 
tions. Generally there must be actual imprisonment and the 
proceeding for divorce must be brought while the other party is in 
confinement, but the different statutes vary as to the immediate 
effect of the conviction and as to the length of the sentence which is 
required. One 3rear of actual imprisonment will suffice in noany 
jurisdictions. Forty-one jurisdictions grant divorces for extreme 
cmelty>^. The l^slative and judicial definitions of cruelty in the 
different states vary, but quite generally cruelty is not confined to 
physical indignities but may be mental suffering." Impotency " 
or physical incapacity to procreate is a ground for divorce in thirty- 
seven jurisdictions. Habitual drunkenness^^ is a ground in the same 
number. Usually the condition must have been contracted after 
marriage and continue for one year. Twenty-three jurisdictions 
grant divorce to the wife for non-support^* or wilful neglect by the 
husband, usually after a one year period. 



"So. Car. Const., Art. XVII, Sec. 3. 




Kan, {1), Ky, (i), Me. (3}, Md. (3;, Mass. (3}, Mich. (2}, Minn, (i}. Miss. (2), 
Mo.. Mont. (I), Neb. (2). Nev. (i), N. H. (3), N. J. (2). N. M., N. D. (1), Ohio (3). 
Olda. (i). Ore. (i). Pa. (2), Porto Rico, K. I. ( 5 or less), S. D. (i), Tenn. (2), 
Texas (3), Utah (i), Vt. (3), Va. (3). Wash, (i), W. Va. (3). Wis. (i). Wyo. The 
ntunber after name of state refers to number of years desertion must exist. 

^Sentence to Penitentiary: Ala,., Alaska, Ariz., Ark.,Cal., Cok>., Conn., Del., 
Ga., Hawaii, Idaho, HI., Ind., Kan., Ky., La., Mass., Mi(^., Minn., Miss., Mo., 
Mont., Neb., Nev., N. H., N. DjOhio, Okla., Ore., Pa., Porto Rico, S. D., Tenn., 
Texas, Utah, Vt., Va., Wash., W. Va., Wis., Wyo. 

^Cruelty: Ala. (favor of wife), Alaska, Ariz., Ark.. Cal., Colo., Conn., Dd., 
Pku, Ga., Hawaii, Idaho, HI., Ind., Iowa, Kan., Ky., (favor of wife). Me. Mass., 
Minn., Miss., Mo., Mont., Neb., Nev., N. H., N. M., N. D., Ohio, Okla., Qre.» 
Pa., Porto Rico., R. I., S. D., Tenn. (in discretion of court), Texas, Utah, Vt., 
Wisj, Wyo. 

^rudty is not a ground for divorce in New York, but is a grotmd for s^aration. 
See 6 Cornell Law Quarterly 323, 325 for a very brief analysis of cruelty in 
New York. 

^•Impotency: Ala., Alaska, Ariz., Ark., Colo., Pla., Ga., 111., Ind., Kan., Ky., 
Me., Md.. Mass., Mich., Minn., Miss., Mo.. Neb., Nev., N. H., N. M., N. C., 
Ohio, Okla., Ore., Pa., Porto Rico, R. I.. Tenn., Texas, Utah, Va., Wash., W. Va., 
Ws., Wyo. 

"Habitual drunkenness: Ala., Alaska, Ariz., Ark., CaL, Cok>., Conn., Dd., 
Fku, Ga., Hawaii, Idaho, Bl.. Ind., Iowa, Kan., Ky., Me., Mass., Mich., Miss., 
Mo.. Mont., Neb., Nev.. N. D., Ohio, Okla., Ore., Porto Rico, R. I., S. D., Tenn., 
Utah, Wash., Wis., Wyo. 

^*Non Support: Anz., Cal., Cok>., Hawaii, Idaho, Ind., Kan., Me., Mass., 
Mont., Neb., Nev., N. H., N. M., N.D., Ohio, Okla., R.I., S. D., Tenn. (in dis- 
cretion of court), Utah, Vt., Wyo. 
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The grounds for judicial separations are broader and state laws 
generally provide for annulment ^* of marriages for causes such as 
consanguinity, bigamy, insanity, fraud and duress, and other causes. 

Remarriage of the divorced parties is generally permitted, but 
usually only after an interlocutory period of a few months or even 
one or two 3rears. The divorced spouses are permitted to remany 
each other at any time. Only the innocent party may remarry in 
the District of Columbia. Remarriage of the party guilty of adultery 
cannot take place within two years in Illinois, while the other party 
may remarry within a year. In Michigan and Minnesota, permission 
for the guilty party to remarry lies in the discretion of the court. 
In Pennsylvania liie guilty party may not remarry ^<^ particeps 
criminis. New York permits the plaintiff to remarry but not the 
defendant, unless the judgment is modified upon showing three 3reaTS 
good conduct on the d^endant's part, subsequent to the divorce 
decree.** 

Divorcee in foreign countriee are based on a variety of 
grounds as they are in America. In Belgium,^ England," and Jax)an,* 
adultery is a ground for divorce but where the husband commits the 
act, it must be coupled with other matrimonial offenses to entitle 
the wife to a divorce. However, in England, Lord Buckmaster's 
Divorce Bill and Lord Gorell's Bill** would allow the wife to end the 
marriage relation on proof of a single act of tmfaithfulness on the 
husband's part, without proof of ill-treatment or desertion. 

In Canada,*' generally, divorces must be secured by special act of 
the Dominion Parliament. Adultery is a ground for divorce in 
Quebec and New Brunswick, and cocfsanguinity and impotence are 
also grounds in the latter province. In France, Germany, Holland, 
and Scotland, there are other grounds for divorce besides adtdtery. 

^^Bigamy: Alaska (marriage is void without decree), Del., D. C, Hawaii' 
Iowa, Neb. (void without decree), N. J., N. Y.. N. D., S. D., W. Va., Wis. 

Impotency: Del., D. C. Hawaii, Iowa, Kan., N. J., N. Y., N. D., W. Va., Wis. 

Insanity: Del., D. C, Hawaii, Iowa, Neb. (void without decree), N. Y., 
N. D.. S. D., W. Va.. Wis. 

Nonage: D. C, Hawaii, Mich., N. J., N. Y.. N. D.. S. D., W. Va., Wis. 

Consanguinity: Alaska (void without decree), Del., Hawaii, Iowa, Neb. 
(void without decree), N. J.. N. Y., W. Va., Wis. 

Fraud: Alaska, Del., D. C. N. Y., N. D., S. D., Wis. 

Duress: Del., D. C, N. Y., N. D., S. D., Wis. 

Ijock of sufficient understanding: Alaska, Kan., S. D. 

MarriaM between whites and negros, etc: Neb. (void without decree), W. Va. 

*^N. Y. Domestic Relations Law, sec 8, as amended, 1919. 

*i89 Nineteenth Century* 1058 (June 1921). 

" "Hubbell's Legal Directory. 

**Divorce Law Reform Bills, 124 Spectator, London, 445 (1920); 89 Nine- 



teenth Century, 1053 (June 1921). 
"HubbeU's L^al Directory. 
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Prance " permits divorces for violence (excis), cruelty {stroices), or 
moral insults {injures graves), and conviction of a felony. Desertion, 
insanity, and an attempt on the life of one's spouse constitute grounds 
m Germany.*' A further groimd is the disturbance of the marriage 
relation, so that a continuance cannot be reasonably expected. This 
latter ground is construed broadly in Germany and includes mis- 
treatment, impotence, sexual diseases, refusal of marital duties, and 
neglect of children. Holland** grants divorces for cruelty amounting 
to danger to life, desertion {kwaadmllige verlating) for five years, a 
sentence to four years imprisonment, and upon the consent of both 
parties, after five years of judicial separation. Annulment grounds 
are bigamy, insanity, and non-age. Desertion for lour 3rears is a 
good ground for divorce in Scotland.** 

The outstanding feature of the divorce law of China •* is that a 
divoice may be obtained by mutual consent. Chinese lawmakers 
have followed the theory of marriage being a civil contract to its 
logical conclusion and said that because it is a civil contract entered 
into by the consent of both parties it may be dissolved by the parties 
who made it. Chinese grounds for divorce are numerous. In fact 
the Manchu law on divorce as found in Ta Tsing Leu Lee provides 
that a husband may divorce his wife for such causes as talkativeness 
or a disregard of her husband's parents. The Chinese Supreme 
Court at Peking has held that the new divorce law does not apply to 
concubines or paramours, a man may take unto himself as many 
concubines as he likes and still not be a bigamist. 

Japan,*^ on the recommendation of her statesmen, predicated upon 
a careful study of existing institutions, past history and comparative 
jurisprudence, has declared in favor of granting divorces upon the 
consent of the parties. Liberal judicial relief is given in the absence 
of consent. 

Mohammedan countries** attempt to solve the divorce problem 
according to the primitive custom which bore and still continues to 
bear most harshly against the wife. 

New marriage legislation in Demnark** and Sweden which establish- 
es the absolute equality of men and women in all essential points, 
is of special weight and importance, inasmuch as it is the r^ult of 

» 17 tt "HubbcU's Legal Directory. 

•*The Divorce Law of China, by Robert T. Bryan* Jr., Member of the American 
Bar in Shanghai, 6 American Bar Assn. Journal 218 (1920). 

*^54 Am. L. Rev. at bottom of p. 618 (1920). 

"J4 Am. L. Rev. at top of p. 619 (1920) ; Maliki Law, by P. H. Ruxton (1916). 

"Marriage and Divorce in Demnark, no The Nation, 563 (1020). 

Ex-Premier Zahle described the new law before its adoption m Pblitiken (Co- 
penhagen). 
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the work of a joint comxnission oomposed of members from Demnaik, 
Norway and Sweden. The joint adoption of the bill means a tmiform 
marriage code in Scandinavian countries. The law begins with the 
betrothal and finally treats of the dissolution of marriage by sepa- 
ration, divoice, or death. . 

Article XII of the Danish marriage law contains regulations 
concerning separation and divorce. Opportunity is opened to eadi 
of the married persons to request separation whenever the mutual 
good relations of the two nmy be said to be destroyed, even thou£^ 
other dicustistances might reasonably demand that the marriage be 
prolonged. Fonnerly where separation was granted divorce was 
granted in two years if both parties desired a divorce, otherwise 
three years. The present law grants a divorce to separated per- 
sons desiring it, in one year, if both desire the divorce, other- 
wise in two years. The new law extends the grounds of divorce. 
Divorce is granted as formerly for bigamy and unfaithfulness, also (i) 
where persons have lived apart for three 3rears because of mutual 
disagreements; (2) because of wilful desertion after two years; (3) 
because of disappearance after three years. The former regulation 
was for three and five years respectively in the last two cases. Ponn- 
eiiy no divorce could be requested by persons who have both been 
unfaithful, but the new law provides for divorce in such cases, and the 
double unfaithfulness has significance only in the determining the 
conditions of the divorce. It is now considered grounds for divorce 
to expose one's spouse to venereal contagion in sexual intercourse, 
and an attempt on the life of one's spouse constitutes grounds. Di- 
vorce is granted when one party is sentenced to two years in jail, 
though formerly three years were required. Finally, divorce is 
grantedasnow for insanity; but the old law required only that there 
shall be little hope of recovery, while the new law demands that the 
disease shall have endured through the last three years of the 
marriage. 

In France, Germany, Belgium, the Netherlands, and Portugal 
where a divorce a vinculo ntatrifnoniae exists on the ground of adultery, 
it is expressly provided by the same law whidi allows divorce, that 
where by the decree of a court dissolving a marriage one party is 
found guilty of adultery the spouse found guilty caxmot intermarry 
with his or her paramour. The new English Divorce Law Reform 
Bills would permit the guilty spouse to intermarry at once with his 
or her paramour.** 

H89 Nineteentli Century, 1058 (June 1921). 
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Equalizing the Legal Stahis of the Sexes.'*— Where statutes aim 
to equalize men and women in general legal status, the tendency 
is to make grounds for divorce the same as to both. 

In six states the mother has been madethejoint natural guardian 
with the father of their unmarried minor children. Arkansas makes 
the mother jointly liable with the father for the support of the children. 
Modem legislation applying the principle of equalization has fixed 
the same age of majority for men and women, although there may be 
room for argument as to the scientific basis for this parity. West 
Vix^ginia has even placed the rights of dower and curtesy upon an 
equal footing by making indefeasible, the formerly defeasible statu- 
tory right of curtesy. This statute seems without basis as the man is 
not so economically dependent as the woman. 

"Much of the above legislation cannot but help to alleviate an 
unfortunate situation. It is submitted, however, that the various 
Legislatures have used no truly scientific working basis, but have 
legislated impulsively and at random."* 

The Illinois case of Groth v. Groth^ awarded alimony to the husband 
but the order was later reversed." Apparently statutes authorizing 
the allowance of alimony to the husband under certain circumstances 
exist in Iowa, Ohio, Or^on, New Hampshire, North Carolina and 
Rhode Island." 

The new Denmark marriage law ^ establishes the absolute equality 
of men and women in essential points as before mentioned and was 
the result of the work of a joint comn:iission composed of members 
from Denxnark, Norway, and Sweden. The English Divorce Reform 
Bills*^ would permit a wife to secure a divorce for the same grounds on 
which her husband might obtain one, but tmder the old English 
law the wife was discriminated against in this respect. 

L^slatures, generally, have not been carried away by extreme 
views of equalizing the legal status of men and women and there is 
little probability that the difEerences referred to in Barringfon v. 
BarringUm^ will ever be ignored. 

"Recent legislation tending to equalize the treatment of the sexes is discussed 
in 31 Col. L. Rev. 712 (Nov. 1921); same article, 66 N. Y. L. Jour. 718 (Nov.30, 
1921). 

••31 Col. L. Rev. 712. 

^2% Chicago Legal News 348 (1896). 

••Groth v. Groth, 69 111. App. 68 (1896). 

••27 Case and Comment 142 (Dec. 192 1); collection of cases in notes in 34 
L. R. A. no and 25 L. R. A. (N. S.) 234. 

**iio The Nation 563 (1920). 

^124 Spectator, London, 445; 89 Nineteenth Century 1053. 

•89 So. (Ala.) 512 (1921). 
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Uniform Marriage and Divorce Laws. — There is a growing seati- 
xnent in America for a national uniform divorce law and also for leg- 
islation to take the place of the somewhat easy and prevalent system 
of securing marriage licenses, followed by immediate marriage. 

The importance of unifonnity of miarriage and divorce laws was 
recognized in the Scandinavian countries whose joint commission 
framed the new tmiform marriage law for these countries.^ Italy 
has decided upon the enactment of a uniform divorce law and the 
Parliamentary Commission named to consider the proposed legislation 
favors such a law.** 

The social need of aunifoim divorce lawisas great as the economic 
need of an interstate commerce law.** A Uniform Act relating to 
Annulment of Marriage and Divorce** was proposed in 1907. It was 
proposed to establish uniformity of statutory causes for annulment, 
separation, and divorce; uniform practice in the assumption of 
jurisdiction; and uniform acceptance of foreign decrees. A con* 
stitutional amendment would be needed to give congress juris- 
diction over marriage and divorce. These are now matters within 
the plenary reserved powers of the states.*^ In Australia, the federal 
legislature is given control over divorce.** 

The Edmonds Bill proposes an amendment to the United States 
Constitution, giving congress the power to enact a uniform marriage 
and divorce law containing the causes for which a divorce will be 
granted. No state would be permitted to increase the causes, but 
might reduce them as to its own citizens, or prohibit divorce entirely.** 

Dr. Moreland says that the late Theodore Roosevelt was a stnmg 
champion of a national divorce law as a means of checking the scandals 
and abuses now growing out of the differences in the laws of the 
several states.** 

•no The Nation 563 (1920). 

*«N. Y. Times, July 10, 1920, p.3. 

KSrant, Law and me Family 239 (1919); 20 Col. L. Rev, at p. 473. 

^Proceedings 17th Annual Conference Commissioners on Uniform State Laws 
1 20 ( 1 907) . The act has been adopted with modifications in Wisconsin, Ddaware 
and New Jersey. 

For complete text of the Uniform Act, see Woodruff, Cases on Domestic Rda- 
tions, (3d. ed.) 744. 

See idso the report of the ''Proceedings of the National Congress on Uniform 
Divorce Laws" (1906). 

barber v. Barber, 62 U. S. 582 (1858). 

^^Commonwealth of Australia Constitution Act, 63 and 64 Vict. (1900) c. 
12, sec. 51 (xxn); 20 CoL L. Rev. 472. 

«*The Edmonds Bill is commented upon in an article entitled, "Five Divorce 
Remedies," Bishop William Hall Mordand, N. Y. Times, June 5, 1921, sec. 7, p.l. 

'•N. Y. Times, June 5, 1921, sec. 7, p.l. 
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Diwree Proctors. — ^There is a tendency toward a closer inves- 
tigation of divorce applications, and divorce proctors** have been 
suggested for this work. Tennessee recently provided for divorce 
proctors in that jurisdiction.'* The state is an interested party in 
an attempted dissolution of n:ianiage and should be represented, 
especially in tmdefended suits. The duty of a divorce proctor would 
be to investigate claims for divorce, independently, and thus in some 
measure guard against fraud, and protect the state's interests. Even 
where the suit is not defended, there should be cross-examination, 
and efforts to prevent collusion and perjury. In England, the King's 
Proctor represents the Crown in matrimonial causes. The Proctor 
has power to intervene at any time before a decree is made 
absolute." The United States Supreme Court in Maynard v. HiU^ 
recognized the importance of the marriage status:** 

"Marriage, as creating the most important relation in life, as 
having more to do with the morals and civilization of the people than 
any other institution, has always been subject to the control of the 
l^slature." 

Restrictions on Marriage. — Inthedebatein The House of Lords on the 
English Divorce Law Reform Bills,the Bishop of Durham, after speaking 
of the seriousness of increasing the ntmiber of grounds on which marriages 
might be dissolved, said that personally he would attack the subject from 
the other end, by guarding far more effectually the avenues to marriage. 
He would like to see the law greatly strengthened with **r^;ard to 
the conditions under which matrimony was contracted."** This 
tendency has been repeatedly shown on the part of legislatures. 
Youth and romance commonly overlook the inevitable arrival of pro- 
saic reality, because of the ethereal state of mind frequently caused 
by the approach of matrimony.*' 

Five or ten days' public notice before a marraige license can issue 
is the requirement in some states at present. This period gives an 
opportunity for affectionate counsel and caution, and may expose 

*>B]shop Mordand believes that divorce proctors are one of the remedies for 
the divorce evil. See N. Y. Times, June 5, 1921, sec. 7, p.l. 

■■Tenn. Acts of 1915, c. 121. 

"7 Halsbury's Laws of England 79; 16 Halsbury's Laws of England 552 
etseq. 

M125 U. S. 190, 205 (1888). 

"It is said that Bishop in 1852 first m>mulgated the view that marriage is a 
status as distinct from a contract. 13 111. L. Rev. 34. 

**I24 Spectator, London, 445; 89 Nineteenth Century 1053. 

■niie writer of this note was recently associated with the Li^ral Aid Society of 
Rochester, N. Y. which attempts to solve a large number of domestic relations 
cases brought to it. Observation for several typical weeks showed that 78% of 
the annulment and divorce cases could be ascribed to hasty and iU-oonsidered 
marriages. (The computation was made from the writer's personal data.) 



Digitized by 



Google 



142 CORNELL LAW QUARTERLY 

firaud.** This period seems reasonable. Other countries for centuries 
have published banns of matrimony to stabilize and establish respect 
for the marriage covenant. Court house and newspaper publication 
would be a substantial equivalent in the United States. 

The n[iarriage and divorce law of France,*' although not very 
recent, illustrates this modem tendency admirably. By French 
law, marriage is a civil function, and must be preceded by two pub- 
lications of banns at the door of the Town Hall or Maison Commune at 
an interval of eight da3rs and a lapse of three days from the second 
publication. Notice of the banns giving the full names of the parties, 
their conditions in life, and residences appears outside the door of the 
same office during the whole time. The Sfiarriage must be performed 
in the place of domicile of one of theparties, and such adomidle cannot 
be gained without six months continued residence in one Commune. 
By a law of August 17, 1897 both the parties to an intended marriage 
must produce to the Registrar a certificate of birth issued within 
from three to six months. The same law further provides that every 
marriage must be entered on the R^:ister of births, and no person 
who is shown to have been xnarried can be xnarried again without 
proving that the f onner marriage has been dissolved by death or by 
decree of divorce. The consequence of the law requiring these 
preliminaries to xnarriage is that iU-oonsidered or dandestine marriages 
are rare in France and that the crime of bigamy is veiy tmcommon, 
although the crime naturally increased during the War. 

. The experience of France has shown that the effect of providing 
facilities for divorce increases, rather than diminishes the number of 
bigamies. From 1816 until 1884 divorces did not exist in Prance, 
and in 1884 a law was passed allowing divorces for adultery, cruelty, 
and serious crimes. France also allowed divorces for mutual incompati- 
bility but this ground has been repealed. The law resulted in a lower 
standard of morality, rather than decreasing the number of bigamies. 
Where marriage restrictions are few and divorces are granted with 
ease, there is a strong tendency to lower the morals of the whole 
nation, and a state of affairs approaching free love results. This 
leads to what Macaulay might characterize as "a system in which the 

**JudFe Charles M. Thompsoii saggested that hasty marriages should be pre- 
vented by delay in issuing the license or by delay between issuance of the license 
and performance of the ceremony. Hts recommendations were forwarded with 
the approval of the members of the Illinois Supreme Court to the governor, who 
passed them on to the Imslature with the request that attention be given to the 
recommendations. 58 Nat. Corp. Rep. 362; 51 Chicago Leg. N. 277. 

••89 Nineteenth Century, 1053. 



Digitized by 



Google 



NOTES AND COMMENT 143 

two great cotmnandmetUs were, to hate your neighbour and to love your 
neighbour's wife"*^ 

The tendency of judicial influence, for a long time has been in favor 
of caution and deliberation before a contract of marriage is entered 
into. This attitude has permitted parental interference to be ex- 
ercised to what might be r^iarded as an excessive extent, in an effort 
to avoid the disastrous consequences of hasty and ill-considered 
marriages entered into by romantic yoang lovers.*^ 

For many years lawmakers have attempted to effect divorce reforms 
both by making the facilities for obtaining divorce simple and easy 
and even by permitting divorce for no cause, whatsoever. Modem 
legislation tends to look deeper into the subject by more carefully 
r^^ulating the marriage relation. If the paths leading to marriage 
are carefully guarded by the le;islature, there will be less business for 
the divorce courts, for clandestine and hasty marriages are frequent 
causes of divorce. 

BarUm Baker, *22 

Agency: Right of an undisclosed principal to sue on a sealed 
contract. — ^The recent case of Lagumis v. Gerard, 116 Misc. (N. Y.) 
471 {1921), is the latest case in New York discussing the right of an 
undisclosed princix)al to sue or be sued on a sealed contract. In this 
case the defendant made a sealed contract with the agent of the 
plaintiff, agreeing to lease certain lands. The defendant subsequent- 
ly refused to give the lease, and the plaintiff demanded specific per- 
formance. The holding of the court was that the undisclosed 
principal could sue on the contract and demand specific performance, 
i. e., the giving of the lease. 

It is the well established general rule both in England and America 
that an undisclosed principal may sue or be sued on simple executory 
contracts, either written or oral.^ This doctrine is an anomalous one, 
and it is necessary to view the history of it in order to ascertain the 
reasons for its adoption. The first judicial sanction of allowing an 
tmdisclosed principal to sue on a contract made by his agent was in 
1743.' Even then, the jury disre;arded the instructions given them 
to find for the undisclosed principal. The right to charge an un- 

•^Thomas B. MacatUay, "Moore's Life of Lord Byron" (1831), last line in next 
to last paragra|>fa. 
*iThis conclusion was arrived at in a previous note by the present writer. See 
Cornell Law Quarterly 437, 441. 
*2 Corpus Juris, Agency, sec. 522. 
sSchrimshire v. Alderton, 2 Stra. (Eng.) 1182 (1743). 



Digitized by 



Google 



144 CORNELL LAW QUARTERLY 

disclosed principal was not established ttntil a few years later in the 
latter part of the eighteenth century.* No better explanation is 
offered for the adoption of this anomalous doctrine than in a 
statement made by Lord Lindley. "The explanation of the doctrine 
that an undisclosed principal can sue and be sued on a contract made 
in the name of another person with his authority is, that the con- 
tract is in truth, although not in fact, that of the undisclosed princii)al 
himself."* Although there is undoubtedly an anomaly in holding that 
one who is not a party to a contract may benefit by it or be sued upon it, 
in modem times when it is convenient for middlemen to make contracts 
for their undisclosed principals, this doctrine aids greatly in the 
eflBcient transaction of business. There is rarely any injustice done 
by it. 

But as to sealed contracts, an tmdisclosed principal cannot sue 
or be sued upon a contract under seal executed by an agent in his own 
name.* The technical reason given for this is that in the case of any 
sealed contract, only those parties whose names appear on the face 
of the instrument can sue or be sued upon it.* The historical reason 
for the importance attached to the seal was that the seal represented 
the man who placed it on the contract, and no one else could be iden- 
tified by that seal. Once the seal was placed on the contract, the 
document became indisputable.^ This rule has been strictly adhered 
to in New York, as well as in the majority of other states, although 
there are jurisdictions where it has been disregarded.' Even in 
New York, there has been a gradual general tendency by statute, 
and by judidal decision, to place seal^ and unsealed contracts on 
the same footing, • and in several instances the rule of not allowing an 
undisclosed principal to benefit by a contract made by his agent, 
has been attacked and criticised.*® 

It is true then, that what is thus commonly regarded as an ex- 
ception to the general rule of allowing an undisclosed principal to 
sue, is merely a continuation of the older policy of not allowing an 
action on any sealed instrument by one not named in it. The 
reason given for the present existence of this so-called exception 
is not justifiable, for a remedy should be granted to an undisclosed 
principal, on sealed contracts made by his agent, as well as upon 
contracts not under seal." The seal has lost so much of its sanctity 

*Dean Ames, "Undisclosed Principal", i8 Yale L. Joum. 443, 446 — 7; 
Holmes, Collected Legal Papers, pp. 55, 84. 
^Dean Ames, "Undisclosed Principal," supra, note 3, at 447. 



*2 Corpus Juris, Agency, sec. 524. 

*Mechem on Agency, Vol. 2, p. 1634 (sec. 2064}. 

decker, "The Sealed Instrument", i 111. Law Bull. 163; Wigmore, Evidence, 



aec. 2426. 

■Gibbs V. Dickson, 33 Ark. 107 (1878); Streeter v. Janu, 90 Minn. 393 (1903); 
Efta V. Swanson, 115 Minn. 373 (191 1). 

•McCreery v. Day, 119 N. Y. i (1890); Thompson v. Poor, 147 N. Y. 402 
(1895); Harris v. Shorall, 230 N. Y. 343 (1921). N. Y. Code, sec. 840; 
C. P. A., sec. 342. 

i^'Schenkberg v. Treadwell et. al., 94 N. Y. Supp. 418 (1905); Stanton v. 
Granger, 125 App. Div. (N. Y.) 174 (1908). 

"Dean Ames, '^UndisdoNsed Prinapal", supra, note 3 at p. 453. 
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and importance that the mere fact that the letters "L. S." appear 
on a contract, shotdd make no difference. Many printed forms contain 
these letters, and one may venture to say that many contracts are 
noiade without regard to whether these letters appear or not." How- 
ever, in most jtmsdictions, there has been a decided reluctance to 
depart from the old established doctrine, and even in some states 
where the distinction between sealed and unsealed instruments has 
been modified by statute, the doctrine that an undisclosed principal 
may not sue on a sealed contract still prevails." 

Thus, it would seem that an undisclosed principal shotdd be allowed 
to sue or be sued on contracts under seal made by his agent, as was 
held in the principal case. The tendeucy of the New York courts to 
depart from the idea that the seal is of so great importance is evi- 
denced by the recent case of Harris v,Shorall,^^m which Pound, J., 
comments; "The sealing of a contract is as often a mere circumstance 
as a deliberate solemn act or deed. When so much of the old velMe 
and high nature of the seal has been lost, the court should not be so 
tenacious to preserve one of its minor incidents for the sake of the 
rule but should rather strive to give effect to the real agreement of 
the parties." 

H. M. Nazar, '23 



Constitutional Law: Gift of public funds. — The constitutionality 
of i)ayments by the state to war veterans was again raised in Henn v. 
City of Mi. Vernon, 198 App, Div. {N. Y.) 152 (,1921), through the 
refusual of the city to accept the duty imposed upon it by statute, as 
foDows: 

"During the absence of an officer or employee of the state or of a 
mtmcipal corporation, or of any other political subdivision thereof 
while engaged in performance of ordered military or naval duty as a 
member of the national guard or naval militia, or in the performance of 
duty in the federsd military or naval or marine service as hereinbefore 
provided, he shall receive such part of his salary or compensation as 
such officer or employee as equals the excess if any of such salary or 
compensation over the compensation paid to him for the performance of 
such duty ; but such payment by the state or by a munidjial corpor- 
ation or political subdivision thereof to an officer or employee during 
such absence shall not be less than S25.00 per month."^ 

The dty based its denial of liability prindpaDy on Art. 8, Sec. 10 
of the New York Constitution, claiming the statute unconstitutional 
in that it was a gift of public money. 

The case being dedded by the Appellate Division prior to the 
decision of the Bonus Law Case^ by the Court of Appeals permits of 
a comparison of the dedsions, and of the facts entering into the 

^Jndge Crane, "Magic of the Private Seal," 15 Col. Law Rev. 24, 35. 

"i Co^us Juris, Agency, (sec. 524) ; supra, note 6. 

^^Supra^ note 9. 

»Sec. 245 Military Law (N. Y.) as amended by Ch. 435 Laws 1917. 

•People V. Westchester Co. Nat. Bank, 231 N. Y; 465 (1921). 
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determinations thereof. While the cases are not the same, having 
arisen under different articles of the Constitution, the ai^guments of 
tiie Court of Appeals seem clearly applicable to the principal case. 
The Bonus Law was held unconstitutional under Art. 7 Sec. i of the 
New York Constitution providing that "The credit of the state shall 

not inany manner be given or loaned toorin aidof any individual ." 

Art. 8 Sec. 10 provides that "No county, dty, town or village shall 
hereafter give any money or property, or loan its money or credit to 
or in aid of any individual ." 

It seems evident that the payment required under the statute was 
a mere gratuity, not for a public purpose, or in settlement of an equit- 
able or moral claim against the state as these terms are construed by 
the present Court of Appeals. There were no services rendered, no 
liability incurred, no duty imposed upon the municipality. The 
additional statutory provision that payment should in no case be less 
that $25.00 would seem not only to bear out this theory, but could be 
construed as the creation of a bonus, in spirit if not in form. 

The case most relied on by the defendant to support its contention, 
and dted with approval in the Bonus Law Case, Bush v. Board ojf 
Supervisors, Orange Co.,* seems not to have been distinguished, the 
court drawing its conclusions printiarily from (i) cases that upheld the 
payment of bounties in advance for enlistment during the civil war,^ 
(2) statutes of unquestioned constitutionality securing mtmidpal 
employees vacations with pay,* (3) the acceptance of the statute, 
. prior to its present form as applied to absence at state encampments 
of the national guard, and to its service on the Mexican Border,* 
(4) the provision of subdivision 5, of the statute which made such 
ofiBoer or employee subject to recall (under permission of Federal 
authorities) to his duties,^ (5) the argument that the great emergendes 
of war admit the widest scope of legislative power and liberal constitu- 
tional interpretation. 

But admitting that even "in this state the granting of pensions and 
gratuities for military service is not a new experiment — even if 
such a pa3anent is not clearly one nfiade in the general interest" and 
"what long custom and usage has sanctioned, what the weight of 
judicial authority has approved, that we should be slow to dedare 
wrongful," Andrews, J., in the Bonus Law Case holds that such gifts 
may still be subject to specific constitutional limitations. 

The granting to munidpal employees of vacations with pay seems 
not to fall within the prohibitions of this section, in that it is merely 
recognition by the mundpality in its role of employer of sound business 
polides — a payment fully compensated by increased eflSdency of 

*i^9 N. Y. 212 (1899), which held that a statute authorizing supervisors on 
petition of majority of taxpayers to raise by tax and pay each man drafted in 
civil war the sum of $300 was tmconstitutional under Art. 8 Sec. 10. 

^Powers V. Shepard, 48 N. Y. 540 (1872). 

•Public Oflficers Law ( N. Y.) sec. 71. 

•Sec. 245 Ma. Law (N. Y.) as amended by Ch. 103, Laws 191 1; Op. Atty. 
Gen. (1916) reported in 8 St. Dept. Rep. 510. 

^Supra,note i. 
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the worker, and in many cases actually the pa3anent of a portion of 
a fixed 3rearly salary. 

The validity of the statute as applied to the payment of members 
of the state nulitia while acting under orders of the state is not ques- 
tioned. "The legislature is not prevented from recognizing claims 
founded on equity and justice though they are not such as could have 
been enforced in a court of law — ."' There the state was an actor 
receiving benefit and causing injury, for which there is no legol 
remedy. But in the present case the state was in no way connected 
with the service of the plaintiff. Notwithstanding the weight of 
authority to the contrary,' the question in New York is controUed by 
decision of the Court of Appeals in the Bonus Law Case: "That 
services rendered the United States incidentally benefit every state is 
no foundation for a claim of obligation, no matter how great the 
gratitude due." 

Admitting that a pa3anent of this sort is grounded on sound public 
policy, as evidenced by the voltmtary action ^ong similar lines of many 
business establishments throughout the country; that bonus leg- 
islation and the principles thereof have been almost universally 
accepted, both in the various states of the tmion, and in the countries 
of Europe;^® that the people of the State of New York have themselves 
evidenced their desire to recompense veterans of the world war for 
their sacrifices, by an overwhehning popular vote; that emergencies 
of war do admit of the widest scope of legislative power, and liberal 
constitutional interpretation, and that courts have previously nfiade 
more strained interpretations in bowing to the public will; still, 
since the statutory enactment in question did not provide for the 
payment of salary due or of compensation for services to the State of 
New York, it is submitted that the case is directly controlled by the 
principles laid down by the Court of Appeals. 

That the Appellate Division followed the course most in accord 
with popular opinion, and the majority views of other jurisdictions is 
undoubtedly true, yet however meritorious the case is it seems im- 
probable that it will be upheld. 

John D. Shaner, *22 

CoQliaets: Mutuality in contracts to sell requirements for a 
stated period. — In the case of Schlegel Manufacturing Company v. 
Peter Cooper's Glue Factory, 231 N. Y, 4sg (ip^/), the plaintiff brought 
an action for breach of an dleged contract embodied in a letter to 
the plaintiff. The nmterial parts of the letter were: "We are 
instructed by our Mr. Von Schuckmann to enter your contract for 
3WU- requirements of 'Special BB' glue for the year 1916, price to be 
QC per lb." and "deliveries to be made to you as per your orders." 
The letter was signed by tiie sales manager of the d^endant company. 

"Mtmro V. State, 223 N. Y. 208. 215 (1018). 

*State V. Clausen, 194 Pac. (Wash.) 793 (1921); Gusta&on v. Rhinow, 175 
N. W. (Minn.) 903 (1920). 

**Por list of states and European Countries see dissenting opinion. Bonus Law 
Case, tupra, note 2. 
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The president of the plaintiff company wrote the words, "Accepted, 
C^car Schlegel Manufacturing Company," at the bottom of the 
letter and returned it. The plaintiff did not use glue in his business 
in the sense of consuming it, but merely dealt in it by buying and 
resellit^ it. Due to a rise in the market price in glue from nine 
cents to twenty-four cents a pound, the plaintiff was in a position, 
if he could order a large quantity of glue at the agreed price, to make 
a laige profit on resales. The court imanimously held that there was 
no contract because of lack of mutuality, in that thebu3rerwas not 
compelled to require or order any glue whatsoever and, therefore, 
the contract was invalid for lack of consideration. The court dis- 
tinguished this case from other cases where the sale was made to buyers 
who consumed the merchandise bought, and whose needs or require- 
ments were, therefore, somewhat more confined within limits. In the 
present case the buyer merely dealt in the goods as a jobber, whose 
requirements for a given season seemed to the court too indefinite to 
warrant the construction of a definite promise. 

The situation is well explained in two federal cases.^ If a contract 
of this nature is held valid and there is a sudden change in the market 
price favorable to the buyer who is a jobber, he might profitably give 
orders to an extent which was not in the contemplation of the parties 
when the contract was formed and justify himself by the elastic 
nature of the word "requirements" or some similar term. This 
may be reprehensible, but should the fact that there is an opportunity 
for laige profits to the buyer as a result of a contract render that 
agreement nugatory, where the seller has not taken the precaution to 
make a liznitation of the amount? 

In contracts of this nature the various expressions used may be 
divided into two classes: those which import a vague idea, sudi as 
"choose to order," and those which infer a more definite idea, such 
as "needs." On principle it wotdd seem that transactions involving 
expressions of the "choose to order" class should be construed as 
continuing offers,' revocable at any time, resulting in unilateral con 
tracts pro tanto, upon acceptance by placing orders. On the other 
hand, if the expression used is so definite and limited as to give the 
idea of "needs," the correct construction would seem to be that there 
is formed a binding contract for the sale of a definite quantity of 

^American Cotton Oil Company v. Kirk, 68 Fed. 791 (1895); Crane v. Crane, 
105 Fed. 869 (1901). 

"In this and the following notes the writer has designated by (a) those cases where 
the buyer is a consumer or manufacturer; by (b) those cases where the buyer is 
a broker or jobber ; by (x) those cases where the status of the buyer does not appear 
in the report: (a) Great Northern Railway Company v. Witham, L R. 9 C. P. 
16 (1873) (This case is cited in the principal case as one where there is formed a 
bilateral contract for "requirements for season," but from the opinion of Justice 
Brett it would appear that the transaction forms a continuing offer.}; (a) 
Keller v. Ybarru, 3 Cal. 147 (1853); (b) Gross v. Stampler, 165 N. Y. Supp, 
214 (1917); (h) American Steel and Wire Company y. Copdand, 159 N. C. 
556 (1912). 
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goods.' Cases on record have by no means consistently followed this 
generalization.^ 

'(a) Manhattan Oil Company v. Richardson Lubricating Company, 113 
Fed. 923 (1902); (a) Klipstein v. Allen, 123 Fed. 992 (1903); (a) WaUcer 
Manufacturing Company v. Swift and Company, 200 Fed. 529 (1912) (This 
case was cited in i Williston on Contracts, sec. 104, note 80, as a case where the 
court held that there was no mutuality ; but it would seem that the court really 
held that there was a contract although the buyer attempted to order beyond his 
needs and thereby exceed his contract rights.); (a) Church v. Proctor, 66 Fed. 
240 (1895) (written contract whereby the plaintiff promised to pay defendant a 
certain price for "what menhaden th^ land" at a certain dock dunng period and 
defendant promised to ' furnish menhaden" to plaintiff during the perio(f--oonstrued 
t^ the court as a contract for the reasonable requirements in menhaden for 
plantiff's business during the period); (b) Jenkins v. Anaheim Sugar Company, 
247 Fed. 958 (1918) ; (a) National Furnace Company v. Keystone Manufacturing 
Cinnpany, no HI. 427 (1884); (b) Minnesota Lumber Company v. Whitebreast 
Coal Company, 160 111. 85 (1895) (This case was cited in the opinion of the 
principal case as one where the buyer was only a consumer but it would seem that 
he was not onlya consumer but also a broker — see that case at page 03) ; (z) 
Warden Coal Washing Company v. Mever, 98 111. App. 640 (1901} (Term 
used in this case was "your trade"); (a) Smith and Company v. Morse and 
Company, 20 La. Ann. 220 (1868) ; (a) Daily Company y. Clark Can Company, 
128 Mien. 591 (i90i);(b) Hickey y. O'Brien, 123 Mich. 611 (1900); (a) Wells v. 
Alexandre, 130 N. Y. 642 (1891); (a) East y. Cayuga Lake Ice Line, 21 N. Y. 
SuM>. 887 (1893); (a) Miller y. Leo, 35 App. Diy. (N. Y.) 589 (1898); (a) New 
York Central Iron Works y.U. S. Radiator Company, I74 N. Y. 331 (1903); (a) 
Cullinan y. Standard Light and Power Company, 65 S. W. (Tex.) 689 (1901). 

<!ases of the "chose to order" dass: (a) American Cotton Oil Company y. 
Kirk, supra, note i (expression used — "want" — ^heid a nullity) ; (a) Columbia 
Wire Company y. Freeman Wire Company, 71 Fed. 302 (1895) ("such machines 
as they might desire for their own use — ^held a nullity) ; (x) Hazelhurst Lumber 
(Company y. Mercantile Lumber Company, 166 Fed. 191 (1908) (allowed contract 
was for all seller could produce and ship — held a nullity) ; (b) Higbiey. Rust, 
211 lU. 333 (1904) (termused—"want'^— held a nullity); Gipps Brewing Com- 
pany y. De France, 91 Iowa 108 (1894) ("such as may be ordered" — ^tffis case 
was cited in Wickham y. Farmers' Lumber Company, fn/ra, as haying been decided 
on the ^und of lack of mutuality. Since all the plaintiff attempted to collect 
was a bill for goods ordered and deliyered, it is clear that the case was not decided 
on that grotmd but on the question of iU^ality of a contract for the sale of beer in 
a prohintion state.) (b); Wickham and Burton Coal Company y. Farmers' 
Lumber Company, 179 N. W. (Iowa) 417 (1920) ("want" — hM a nullity); (x) 



Parks y. Griffith, 123 Md. 233 (1914) ("want"-— held nullity); (x) Ashcroft y. 
Butterworth, 136 Mass. 511 (1884) (such as may be ordered — ^hdd a nulliW); 
(x) Burgess Fibre Company y. Broomfield, 180 Mass. 283 (1902) ("all sefier 



might desire to sell" — ^held a valid contract binding on the buyer); (a) Cooper y. 
Lansing Wheel Company, 94 Mich. 272 (1892) ("aU buyer may want" — the court 
held that the giying of one order by the btxyer furnished consideration for the 
whole contract for period and the contract was binding) ; (a) Bailey y. Austrian. 
19 Minn. 535 (1873) (alleged contract for all buyer ^*may want in his business'* 
— beW a nuUity); (a) Barton y. McLean. 5 Hill (N. Y.) 256 (1843) ("what ore 
may be wanted" in stockins; forge — ^held that there was a binding contract) ; (a) 
Hoffman y. Maffioli, 104 Wis. 630 (1899) ("such quantities as may be desired"^- 
held a nullity); (b) Teipel y. Meyer, 106 Wis. 41 (1900) ("such as may be or^ 
dered"— held a nullity). 

Cases of the "needs" dass: (b) Crane y. Crane, 105 Fed.869 (1901) (alleged 
contract for such as the buyer may "require" — ^held a nullity); (b) Tarbox y. 
Gotzian, 20 Minn. 139 (1873) ("require" — ^held a nullity); (b) Campbell y. 
Lambert, 36 La. Ann. 35 (1884) (such as the buyer "may require" — ^held a nid- 
lity). 

In general see: i Williston on Contracts, sec. 104; Lawson on 0>ntract, 
sec. 97; I Page on the Law of 0>ntracts, sec. 581; Pease and Latter on the 
Law oi 0>ntracts, 38; Wickham and Burton Coal Company y. Farmers' Lumber 
Company, supra; 23 R. C. L. 1267; 13 Corpus Juris, 340. 
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The use of the woxxi "requirements" in the principal case brings the 
case into the second of the two classes mentioned. "Requirements" 
is defined as "needs"* and, furtheraiore, in its coUoqtiial usage it is 
generally used as a synonym for "needs." There is apparently no 
case directly construing "requirements" as "requests" although that 
result may, perhaps, be inferred from the decisions and language of 
the opinions in Campbell v. Lamberf and Tarbox v. GotmanJ If the 
intent of the parties is to have any weight in construing the tran- 
saction, there is a reasonable presumption that what they meant 
by "requirements" was "needs" and that the parties attempted to 
contract for a trade in glue amounting to the reasonable needs in glue 
for the plaintiff's business diuing the period. The court said, however, 
that since the plaintiff was a jobber he was not bound to need any glue, 
and, therefore, could not be forced to buy any. To quote from the 
the opinion of Judge McLaughlin : "The plaintiff, it wfll be observed, 
did not agree to do or refrain from doing anjrthing. It was not obli- 
gated to sell a pound of defendant's glue or to make any effort in that 
direction." The same argument might be applicable in a case where 
the buyer is a manufacturer, for if the buyer here had been a manu- 
facturer it might equally be said that he did not agree to do or refrain 
from doing anything; that he was not obligated to sell any articles 
the making of which necessitated glue. It is true that a manufacturer 
might have to give up part or all of his business to avoid the necessity 
of bujring and using glue, but so also a jobber would have to give up 
one line of bis trade to avoid necessity of buying and selling glue. 
Is there much difference between one who bu3rs goods as raw materials 
and by union with other materials converts them into finished goods 
and resells them; and one who buys goods and after changing them 
geographically or as to the size of the unit of sale or after storing them 
for a period, resells them? It would be exceedingly hard to draw a 
line between the two classes in some cases. For instance a miller or a 
dealer who buys different grains, cleans them, grades them, and sells 
them in the shape of mixed feeds falls into both classes. If the distinc- 
tion is to be adhered to a difficulty would arise in cases like Minnesota 
Lumber Company v, Whitebreast Coal Company* where the buyer 
not only consumed coal in his business but also sold it. Moreover, 
the difference in opportunity for speculative benefit in the case of a 
manufacturer and in the case of a jobber is a difference in degree and 
not in kind. The manufacturer can profit unduly through a favorable 
change in the market price as well as the jobber, for if he can secure 
his raw materials at a comparatively low cost he is in a position to 
substantially undersell his competitors in the finishal product, and 
by increasing production beyond the contemplation of the parties at 
the time of framing the contract he can increase his needs and cor- 
respondingly his profits and the seller's position is no different than if 

^^Requirement — * * * 2. . That which is required or necessary; a need." 
— ^Webster's New International Dictionary. 
*Supra, note 4. 
^Supra^ note 4. 
*Supra, note 3. 
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the buyer were a jobber in merchandise. It is true that the maxim, 
cerium est ottod cerium reddi poiest, is more easily applied in the case 
of a manufactxirer than in the case of a jobber, but it is submitted 
that the test of the existence of a promise to buy requirements 
should not be the comparative difficulty of the proof of the amount 
of goods involved in that promise. • 

In the case of Wheeler v, Mendleson^^ the court was faced with 
practically the same situation as in the principal case. The buyer was 
a jobber and the contract was to sell the '* supply" for the season. 
In that case the court said, " It is the defendants* contention that the 
contract of November i, 19 14, is invalid by reason of want of mutuality. 
To the extent of 'their supply' it was certainly mutual and valid, as the 
defendants agreed to sell and the plaintiff agreed to buy such supply 
during the year 19 15. * * * However, as to an executory contract 
which is indefinite as to the quantity of goods to be furnished, the 
obUgation of good faith and fair dealing is implied, and a party to 
a contract has no right to use it for a purpose not within the con- 
templation of the parties, as for speculative, as distinguished from 
regular and ordinary business purposes."" The position of the 
court in thus imposing an obligation of good faith on the buyer is a 
distinct reflection of modem business conditions, wherein contracts 
of sale are hurriedly formed with the minimum of formality and the 
maximum of trust in the other man's word. 

The court in the principal case seems to have ignored the prop- 
osition that courts should, when there is room for a reasonable 
diflerence of opinion, attempt to enforce contracts rather than destroy 
them. ^2 Certainly it is not an illogical surmise to say that the two 
parties had in mind during the transaction a common understanding 
of the volume of trade in glue for the year 19 16, that volume to be 
measured by the reasonable needs of plaintiff's business for the year. 
In Wheeler v. Mendleson the court did not find the fact that the buyer 
was a jobber an insurmountable obstacle in determining what the 
reasonable needs of his business were. The volume of sales during 
previous years, size of the jobber's sales force, extent of patronage, 
performances of like businesses of the same character, are all evidential 
facts from which the reasonable needs of a business can be for all 
practical purposes accurately deduced. Every one who contracts 
for the future must contemplate the contingency of a rise or fall in 

*"It does not seem that necessarily there is a substantial basis for a distinction 
between the needs or requirements of a wholesale dealer in sugar and a manu- 
facturer who uses sugar. Ascertainment of the requirements of one may be as 
capable of estimation as the other. The temptation to speculate may be greater 
on the part of the dealer then of the manufacturer, but if the contract is honestly 
entered into the law ought not to refuse to enforce its terms for any such reason 
as possible misuse of its purposes." — Prom the opinion in Jenkins v. Anaheim 



Sugar Company, supra, note 3. 
"180 App. Div. (N. Y.) 9 (1917). 



^"Every contract implies good faith and fair dealing between the parties to 
it." — 13 Corpus Juris, 540. 

^"As between two equally reasonable constructions we should adopt the one 
which makes the contract valid as against that reaching a contrary result. Circuit 
Judge Kappen in Pittsburgh Plate Glass Company v. Neuer Glass Company, 
253 Fed. 161 (1918). To l£e same effect see 13 Corpus Juris, 539. 
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the market price and should not be allowed to disavow the contract 
which he became a party to when he finds that he must undergo a 
loss in order to fulfill that contract. 

In view of the use of the words, "to enter your contract for j^our 
requirements of 'Special BB' glue for the year" and "accepted," 
it seems consistent with the commonly accepted meaning of the words 
to say that the parties viewed the transaction as a contract and the 
buyer bound himself to buy whatever glue he might need diuing the 
season from the other party, and that he was not at liberty to supply 
his reasonable needs by ptu^chase elsewhere and thus suffered a \egjaX 
detriment, which furnished a consideration for the promise of tiie 
defendant. It would seem that the conclusion in the principal case 
is incorrect in view of the meaning ordinarily given, technical and 
general, to the word "requirements" and in view of the apparent intent 
of the parties at the time they made the agreement." 

Herbert R. Reif, ^23 

Cc^yright : E£fect of foreign publication on subsequent application 
for copyright. — ^Whether the publication of a musical composition 
in Italy wSl bar a subsequent American copyright four years later, 
is the question presented to the court in the case of the Italian Book 
Co. V. Cardilli, 273 Fed, 6ig {ig2i). In this case an Italian wrote a 
song in Italy and both words and music were published in Naples 
in 19 13, and forthwith copyrighted in accordance with the law of 
Italy. Each copy of the composition sold was stamped with a notice 
stating in Italian who was the proprietor, that said proprietor owned 
the rights for aU countries, and that all rights were reserved. 

Four years later the Italian proprietor sold to the Italian Book 
Company, an American corporation, the privilege of copyrighting and 
selling the same in the United States on a royalty basis. The plaintiff 
corporation thereupon did copyright the composition; the date of 
the original publication in Italy being stated as Sept. i, 19 13. The 
defendant, Cardilli, copied the composition and sold it after the 
r^istration date. The book company brought this suit in equity 
against Cardilli for the infringement of their copyright. 

The novelty of the litigation arises from the fact that that which is 
printed and published in the United States is in the Italian language 
and identical with what was put forth in Italy. Provision for a case 
of this character seems to have been omitted from the present statutes* 
which include sections to the effect that where there is a translation of 
a composition, the original manuscript of which was in a foreign 
language, the publication and sale of the translation will not be con- 
sidered as an infringement of the proprietor's copyright because 
something has been added to the work, that is, intellectual effort has 
been necessary to effect the translation. The translator is not 
required to make any change in the original other than to reproduce it 
in another language.* 

"Dowd V, Hercules Co., 66 Colo. 302 (1919); note, 7 A. L. R. 498. 
^United States Compiled Statutes of 1913, sees. 9517, 9524, 9530, 9580. 
•Wyatt V. Barnard, 3 Ves. & B. (Eng.) 77 (1814). 
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It is well settled that the owner of a common-law copyright has an 
absolute and perpetual right of property* and the exclusive right* 
of first general publication,*^ and may, prior thereto,* enjoy the benefit 
of a restricted publication without forfeiture of the right of general 
publication. But when a work is once published, with the assent of 
the author, it becomes the property of the woridJ After general 
publication, the author or composer has not any exclusive right to 
multiply copies of it or to control the subsequent issues of copies by 
others, these rights being the creature of statute.* 

Under the common-law the question arises whether the publication 
in Italy was such a first publication that the plaintiff, assignee of the 
original proprietor, has lost the right to a first pubhcation in the 
United States. It has been held that the publication in a foreign 
country would bar publication in this country and the author publidi- 
ing his work in a foreign country before publication in the United States 
would not be entitled to protection for the work so published abroad, 
and cotdd not thereafter secure a copjoight in this country.' 

Although a distinction is made between a general and a limited 
publication,** it has been held that the sole proprietorship of an auth- 
or's manuscript, and of its incorporeal contents, wherever copies 
exist, is, independently of legislation," in himself and his assigns 
until he publishes it, but that the printing and offering copies for 
sale is such an unqualified publication as to dedicate the contents to 



•Queensbury v. Shebbeare, 2 Eden (Eng.) 329 (1758); Millar v. Taylor, 4 
Burr (Eng.) 2303 (1769). 

K^aliga V. InterOcean Newspaper Co., 157 Fed. 186 (1007). 

•Wheaton v. Peters, 8 Peters (U. S.) 591 (1834), where it was held that at 
common law, the exclusive right to copy existed in the author until he permitted a 
general publication. Thus when a book was published in print, the owner's 
common-law right was lost. 

*''The right of the author before publication we may take to be unquestioned, 
and we may even assume that it never, was, when aocuratelv defined, denied. 
He has the undisputed right to his manuscript; he may withhold it, or he may 
communicate it, and communicating, he may limit the number of persons to whom 
it is imparted, and impose such restrictions as he pleases upon their use of it. The 
fulfilment of the annexed conditions he may proceed to enforce, and for their 
breach he may claim compensation." Statement of Lord Brougham in Jefferys 
V. Boos^, 4 ft. L. C. at 962 (1854). 

^Donaldson v. Becket, 4 Burr (Eng.) 2408 (1774); supra, note 5. 

•Palmer v. DeWitt, 47 N. Y. 532 (1872). 

•Fraser v. Yack, 116 Fed. 285 (1902), held that upon publication in England 
of a literaiy work, or parts of sudi work, there could be no copyright in the United 
States under the International Copyright Law. Any American publisher could 
reissue the work with impunity alter publication in England. To protect the 
American copyright publication in this cotmtry should have been in advance of 
or simultaneous with the publication abroad. 

•Boucicault v. Delafield, i Hem. & M. (EngO 597 (1863). 



"Jewelers' Mercantile Agency v. Jewelers* Weekly Pub. Co., 155 N. Y. 241 
(1898), held that if a book be put within reach of the general pubUc so that aU 
may have access to it, no matter what limitation be put upon the use of it by ^e 
individual subscriber or lessee, it is published and the common-law right of 
first publication is gone. 

^^Supra, note i. 
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the public/* except so far as protection is continued by the statutes of 
copyright. A notice printed on the face of the publication of the song 
that all rights were reserved, even if a valid reservation in the country 
where the publication was made, does not prevent the pubUcation 
being by the law of the United States an abandonment of the song.** 

Proceeding to the statutory regulations it is found that as a general 
proposition the courts of one coimtry do not protect a foreign copy- 
right, that is, the monopoly granted by the laws of one country can 
have no extra-territorial eflect.** Whatever rights an author, either 
alien or citizen, has at the present day after a first publication are 
conserved by statute only^^ and if not so protected they are forever 
gone.^* The statutes of the United States are silent on the point at 
issue in this case inasmuch as they do not expressly provide for such 
a contingency.^' 

By theBeriin Convention^® which supplanted the Berne Convention^' 
a copyright union was formed which drafted articles of agreement 
by the terms of which authors within the jurisdiction of one of the 
ooimtries of the union were allowed to enjoy for their work, whether 
published or unpublished, such rights, in the countries other than the 
country of origin of the work, as the respective laws accorded to 
natives. Italy was a party to this agreement but the United States 
was not among the signatories. 

It is clear that identity of common-law and statutory copyrights 
does not exist in the same composition. When the statutory right 
begins, the common-law right ends, and both may be defeated by 
publication, that is, when a work is published in print, the owner's 
common-law rights are lost; and, unless the publication has been in 
accordance with the requirements of statute, no statutory right can 
be secured.*® By statute, where the owner of the common-law copy- 
right 'elected to substitute the protection of statute for that of common- 
law, he, on publication, abandoned or surrendered the common-law 
rights, including the right to a limited publication.*^ 

It has been shown by the foregoing discussion that the plaintiff 
iiP the principal case is not protected at common-law because the 

"Wall V. Gordon, 12 Abb. Pr. (N. S.) (N. Y.) 349 (1872) stood for the propo- 
sition that the sale of a musical composition was a complete dedication to the 
public. 

"Savage v. Hoffman, 159 Fed. 584 (1908). 

"Page V. Townsend, 5 Sim. (Eng.) 395 (1832), held that prints struck off in 
France but published in England would not be protected by the English courts. 
In Delondre v. Shaw, 2 Sim. (Eng.) 237 (1828), it was held that t£e courts of 
England would not protect a foreigner's copyright. 

^^Supra, note i. 

"Press PubUshing Co. v. Monroe, 73 Fed. 196 (1896), annotated in 51 L. R. A. 

353. 

"Supra, note i. 

"13 C. J. 1230. 

"13 C. J. 1230, sec. 455. 

*®I)rone on Copyright at p. 100. 

"Bobbs— Mernll Co. v. Straus, 147 Fed. 15 (1906); R. R. Bowker in his work 
on Copyright, Its History and Its Law at p. 1 27, points out that there is doubt on 
this question, but he says that it is probaole that a book or musical composition 
published in another country prior to publication here, has fallen into the public 
domain, and thus forfeited copyright protection here. 
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publication in Italy amounted to a dedication to the public; that 
he cannot rely on the Italian statutes which have no extra-territorial 
effect ; and that the statutes of the United States afford no protection 
faiUng to provide for such a contingency.^ The last resort of the 
plaintiff was in the International cop3rright relations and here he was 
also without remedy because the United States was not one of the 
signatories of the Berlin Convention. 

Hough, J., in the principal case, held that the publication in Italy, 
was by the terms of the notice stamped on each copy sold, limited to 
Italy, and did not (in the absence of statutory prohibition) prevent a 
publication in the United States prior to that of the copyright owner. 

Relying on the authorities cited^ it appears that the publication in 
Italy amounted to a dedication to the public and consequently no 
legal right of the plaintiff under the common-law, under the statutes, 
nor under the provisions of International Copyright agreements has 
been infringed. It is therefore submitted that the decision of Judge 
Hough in the principal case cannot be supported. Although it is 
argued that the equities of the case are with the plaintiff, it is further 
submitted that, there having been no legal right in the plaintiff, 
and therefore no infringment on the part of the defendant, equitable 
relief should not be granted and the publication in Italy should bar 
the subsequent American copyright. • 

Robert E. Lee, ^23 

Infmts: Contracts induced by fraud. — ^May an infant disaffirm 
a contract which he has induced the other party to enter into by 
fraudulent representations that he is of age? This question has 
given rise to confusion in the decisions because of the fact that it has 
been the policy of the law to protect infants in their contracts. In 
Falk V, MacMasters ei al,, ig7 App. Div. (N. Y.) j^7 (1Q21), an 
infant fraudulently represented that he was twenty-one years of age. 
He then deposited a simi of money with the defendants who were to 
act as his broker in buying securities for the infant on margin. The 
margin was exhausted in the execution of the contract obligation. 
The infant, by his guardian ad litem, brought this action against the 
stock-broker, seeking to disaffirm the contract and to recover back 
the money which he had deposited with the defendants. The defend- 
ants set up the fraudulent representations by the minor that he was of 
age, as a defense to his action, and counter-claimed for *«; 70.89 
to cover the additional advances by defendant to cover the margin. 

The rule has been that an infant may, at law, always set vn his 
infancy as a defense to a suit against him on the contract.^ To this 
rule there is the s:)-c'ill3d exception, the contract for necessaries.* 

^Supra, note i. 

^Supra, notes 9, 10, 12, and 19. 

*Ray V. Haines, 52 111. 485 (1869); Smith v. Equitable Co-Op. Bank, 219 
Mass. 382 (19 1 4); International Text Book Co. v. Connelly, 206 N. Y. 188 
(1912); Fisher v. Mowbray, 8 East (Eng.) 330 (1807). 

•Barnes v. Barnes, 50 Conn. 572 (1883); Morton v. Steward, 5 111. Ap 
533 (1879). This is not really an exception, for the recovery against the infaP- 
in such cases is in quasi-contract and not on his contract. '^^ 
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Another established principle is that an infant is liable for his distinct 
torts.' 

But beyond these two fundamental rules there has been a mass of 
conflicting case law. This results, as Judge Mitchell sajrs, from the 
fact that "The problem with the cotirts seems to have been, on the 
one hand, to protect the infant from the improvidence incident to 
his youth and inexperience, and how, on the other hand, to compel 
him to conform to the principles of common honesty. The result is 
tiiat the American authorities — at least the later ones — ^have fallen 
into such a condition of conflict and confusion that it is difficult to 
draw from them any definite or uniform rule. ' '* Moreover, often a tort 
is connected with the contract from which the infant seeks to be relieved. 
Some courts have held that where a tort is coimected with a contract 
the infant may interpose his defense of infancy to a suit on the con- 
tract.* However, the defrauded party may recover damages in tort 
for fraud.* But the English cotirt in Johnson v. Pie' went so far as to 
lay down the rule that the infant was not liable in tort for a tort 
connected with the contract. This decision is on the theory that the 
paramount policy is the protection of the infants from their contracts. 

However, in a com! of equity there are no rules established for the 
imqualified protection of the iiifant. There is no doubt that a court 
of equity will protect the infant, but the cotuts of equity have held 
that where an infant has acted fraudulently in inducing a person to 
make a contract with him, he is botind by his fraudulent act and must 
take the consequences of his contract.® He is estopped from setting 
up his infancy. 

It is not proposed to take up executory contracts in this discussion. 
It is clear that even though ttie infant has committed a fraud he may 
avoid his contract if it is wholly executory .• We are concerned here 
with only those contracts which are wholly or partly executed. Two 
Xx)ssible situations arise; the infant as plaintiff disaffirming the 
contract and seeking the return of the consideration given by him, 
or the infant as defendant, pleading his infancy as a defense to an 
. action on the contract. In the latter situation it has been decided 
that the infant may set up his infancy as a defense even though he had 
been guilty of fraud.^® Where the infant is the acting party and, 

•Fraud: Bums v. Hill, 19 Ga. 22 (1855); Mathews v. Cowan, 59 111. 341 
(1871); Milton School District No. i. v. Bragdon, 23 N. H. 507 (1851); Heath 
V. Mahoney, 7 Hun (N. Y.) 100 (1876). 

♦Johnson v. Northwestern Mutual Life Ins. Co., 56 Minn. 365, 376 (1897). 

■Oliver v. McClellan, 21 Ala. 695 (1852); Lewis v. Littlefield, 15 Me. 233 
(1839); Ferguson v. Bobo, 5^ Miss. 121 (1876); Heath v. Mahoney, 7 Htm 
(N. Y.) 100 (1876); New York Building Loan Banking Co. v. Fisher, 23 App. 
Div. (N. Y.) 363 (1897); Kilgore v. Jordan, 17 Tex. 342 (1856). 

^Supra, note a. 

h Lev. (Eng.) 169 (i793). Accord, Slayton v. Barry, 175 Mass. 513 (1900); 
Wilt V. Welsh, 6 Watts (Pa.) 9 (1837); Jennings v. Rundall, 8 T. R. (Eng.) 
335 (1799). 

•Commander v. Brazil, 88 Miss. 668 (1906); Hayes v. Parker, 41 N. J. 
Eq. 630 (1886). 

•International Text Book Co. v. Connelly, 206 N. Y. 188 (1912). 

»*Studwell V. Shapter, 54 N. Y. 249 (1873). 
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disafiSiming his contract, brings the action, the situation presents a 
different problem. The instant case represents this class of litigation. 

In the present case, which is in quasi-contract by the infant to 
recover back the sum paid by him, the comt upheld the defense of 
fraud but failed to give any specific legal reason for so holding. The 
court said ; * ' There is no good reason either in law or good conscience 
why this defense should not be interposed, and, if established, why it 
should not prevent the plaintiff's recovery.'*" Such a reason does 
not develop a rule of law into definite form. 

In Johnson v. Northwestern Mutual Life Insurance Co.,^^ the plaintiff, 
while an infant, took out a policy with the defendant company. 
When he reached his majority he served notice on the company that 
he elected to avoid his policy and offered to return it and demanded a 
return of the premiums he had paid. The demand was refused and 
he sued at law in quasi-contract to recover back the premiiuns. The 
court held that the infant had received a benefit tmder the contract 
and since he could not restore the benefit he had received he could not 
recover back the premitmis paid in without allowing a deduction for 
the value of the insurance prior to his disaffirmance. Judge Mitchell 
wrote the opinion in this case, and it is one of the best judicial dis- 
cussions of the legal problems involved in iirfant's contracts. This 
Minnesota case applies equitable principles in a law action; that he 
who seeks equity must do equity, and the application is not improper, 
for an action in quasi-contract is equitable in its nature. This equitable 
view was also adopted in Rice v. Butler, ^^ where the infant plaintiff 
bought a bicycle and after having made some payments, disaffirmed 
the purchase, returned the bicycle, and sued to recover back the 
pa3^ments. It was held that in the plaintiff's recovery allowance must 
be made for the value of the use of the bicycle. In The Mutual Milk 
& Cream Co. v, Prigge}^ a case in equity, the infant was not a plaintiff 
seeking equitable reUef, but a defendant pleading disaf&mance. 
The plaintiff hir^ the iiffant defendant as a driver of one of its wagons. 
The defendant agreed among other things, not to solicit business from 
the customers of the plaintiff or deliver milk to them within three 
years after leaving his employ. The defendant left the employ of 
the plaintiff without notice and thereafter entered into the employ 
of a rival dealer and solicited business from the plaintiff's cus- 
tomers contrary to his agreement. The court citing Rice v, 
Butler^^ said; "The ordinary rule is, that although an infant 
may rescind an executed contract at will, he must restore or offer 
to restore to the party with whom he contracted what he has received 
thereunder. This principle is applicable to the case at bar. Here he 
cannot surrender to the plaintiff the knowledge he acqtiired while in 
its employ concerning his customers and acquaintance with them, 
which doubtless enables him to receive greater compensation from a 
rival dealer, and, therefore, as a substitute for restoration he should 

"Falk V. MacMasters, 197 App. Div. ( N. Y.) 357, 362 (1921). 
"56 Minn. 365 (1894). 



»i6o N. Y. 578 (1899). 

"112 App. Div. (N. Y.) 652 (1906). 

^Supra, note 14. 
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be enjoined from making use of that infonnation in violation of his 
agreement m,ade at the time when he desired and obtained employment 
and upon the faith of which he obtained the information and acquaint- 
ance.** A recent case. Carmen v. Fox Film Corp. et al.,^^ denied an 
infant plaintiff equitable relief on the groimd that the plaintiff did not 
come into equity '*with clean hands." The defendant contracted 
with the infant plaintiff for her services. Before the contracts had 
expired and while yet an infant, the plaintiff represented to the Keeney 
Corporation that she was free to serve it and made a contract with it. 
The defendant notified the Keeney Corporation of its prior contract 
with the plaintiff and agreed to indemnify it against loss for refusing 
to perform its contract with the plaintiff. The infant plaintiff 
sought in equity to have the contract with the defendant declared 
void, and to enjoin the defendant from interfering with her new 
contract relation. Johnson v. Northwestern Mutual In'^urance Co^ 
and Rice v. Builer^^ show the proximity of equity to the solution of the 
problem at law and the Carmen^^ ca.se illustrates how far eqtiity will go 
in demanding good faith on the part of the infant. Although in the 
instant case there has been no benefit conferred on the infant and thus 
calling for the application of the maxim that ' ' he who S2eks equity must 
do equity/' there is the element of actual fraud which calls for the 
equitable m^xim. of "clean hands." An equitable estoppel should be 
allowed in cases analagous to the principal case. 

Under the Code of Civil Procedtire in New York the courts of 
comm.on law and chancery were combined.^® A purely equitable 
defense could be set forth in a legal action.^i The Civil Practice 
Act .has adopted this section of the Code.^ It would seem therefore 
that an equitable estoppel against an infant might be allowed in a law 
action under our present system. In New Jersey where an infant 
m.ade a fraudulent representation respecting his age it was held 
that an equitable estoppel might be set up in a law action. Chancellor 
Walker said in La Rosa v. Nichols.^ «« ♦ ♦ * jj^ ^ g^^j^. ^^ ^^^^ 

"•269 Fed. 928 (1920). 

In Abom v. Janis, 62 Misc. (N. Y.) 95 (1907) affirmed, no opinion, 122 App. 
Div. ( N. Y.) 893 (1907), the court denied an injunction which was sought in 
order to compel specific performance of a negative covenant made by defendant, 
a minor, who was an actress of peculiar skill. 

The correctness of the decision in the Carmen case may be questioned for two 
reasons. First, the infant plaintiff had the right to disaffirm her contract for 
personal services with the defendant and make a new contract with the Keeney 
Corporation. Having done so, her contract should be beyond malicious inter- 
ference by the defendant. The infant plantiff was not guilty of fraud. Secondly, 
while it cannot be said that it amounts to involvmtary servitude, it does hold the 
infant bound on a contract for personal services which the infant has the right to 
disaffirm. In the A bom case cited above the court refused to enforce the negative 
covenant even though there was an element of peculiar skill present because it 
would amount to involuntary servitude and would be enforcing the contract of 
the infant, which she had a right to disaffirm. 

^''Supra, note 13. 

^'Supra, note 14. 

^*Supra, note 17. 

••Code of Civil Procedure, sec. 3339. 

«Dobson V. Pearce, 12 N. Y. 156 (1854). 

••Civil Practice Act, sec. 8. 

••92 N. J. L. 375 (1918). 
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contract the minor will not be permitted to set up the privilege of 
infancy, because, by his fraudulent conduct he has estopped himself 
from so pleading; and this in a court of law, as well as in a court of 
equity."^ So too, Iowa has sensed the necessity of the equitable rule 
in such a case. There is a statute to the effect that an infant, 
whether under guardianship or not, cannot disaffirmhis contract, where 
through misrepresentation as to his age, the other party had good 
reason to believe him capable of contracting.^ The rule of civil 
law appears to be that if a minor represents fraudulently that he is 
of age he cannot avoid his contract on the ground of infancy. **In 
those system.s of jurisprudence the effect of fraud is clear. It binds 
the infant and m.akes valid his contract, though otherwise void or 
voidable."^ The instant case is an action in quasi-contract, which is 
in its very nature equitable. Would it not be just and equitable to 
apply the maxim applied in Carmen v. Fox Film Corp. et al, ^ that 
"He who comes into eqtiity m.ust come in with clean hands?" 

The counter-claim in the principal case should have been allowed. 
Infants' contracts in New York are not void but merely voidable.*® 
When the defense of fraud, by the infant, was allowed the contract 
remains a subsisting obligation through estoppel. Since it is settled 
in New York that at law there can be no recovery on a contract against 
an infant defendant, if he sets up his infancy, there could be no re- 
covery on the counter-claim if it were upon the contract, for the 
counter-claim is in theory a new cause of action in which the defendant 
becomes the plaintiff and to allow recovery would be contrary to the 
rule above stated. It is permissible to counter-claim for a tort in a 
contract action provided it arises from the same transaction.*® The 
damages for the infant's fraud would be those directly arising from the 
fraud which in this case would be $570.89. It is agreed that an infant 
is liable for his torts and the only question that would therefore 
arise is whether the tort arose out of the same transaction. It seems 
reasonable to assume that it did. 

This discussion has nroceeded upon the theory that there was no over- 
reaching on the part of the defendant and further, that it was reasonable 
from the appearance of the plaintiff to suppose that he was of age, 
especially when there was an affirmation by the infant that he was 
twenty-one years old. It is submitted that where the infant is the 
plaintiff the rule which results in justice should be adopted. The 
doctrine of estoppel, on accoimt of fraud, seems to be consonant with 
the justice and equity of the situation and it would prevent circuity 
of action. Each case should stand upon its own facts and if the infant 
has acted fraudulently and the adult has evidenced good faith, the 
estoppel should be allowed. 

At the time when the stricter rules which allowed the infant to be 
protected from the effects of his contracts were adopted the commercial 



«92 N. J. L. 375, 380 (1918). 

"Code, sec. 3190. 

*«Kilgore v. Jordan, 17 Tex. 342, 348 (1856). 

"Supra, note 17. 

»«Henry v. Root, 33 N. Y. 526 (1865). 

"Laska v. Harris, 215 N. Y. 554 (1915)- 
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dealings of the infant were few. The twentieth century has developed 
indtistrial conditions in which many infants are engag^ in commercial 
enterprises and are emancipated in substance though perhaps not 
always in the strict legal sense. It seems that the actual change in 
the commercial status of the infant justifies the rule which has been 
put into statutory form in Iowa and has become case law in some 
states and should be made either case law or statutory law in all states. 

Arthur S. Johnson *22 



Insurance: Nature of the beneficiarT's interest. — In State v. 
Allis, 184 N. W. (Wis,) 381 (ig2i), on the death of one Allis it appear- 
ed that there was some insurance upon his life of which his wife was 
the sole beneficiary. There is a statute in Wisconsin to the effect 
that insurance payable upon the death of any person shall be deemed 
a part of his estate for the purposes of taxation, and shall be taxable 
to the person or persons entitled thereto. The question was whether 
under this statute the proceeds of the policy in question could be 
taxed. The court answering in the affirmative based its answer on 
the ground that, since the insured had a right to change the beneficiary 
he retained the property right in the policy, the event of death passed 
this property right over to the beneficiary, and therefore the statute 
whidi was intended to apply to the passing of property covered the 
case. 

The general rule is that if an ordinary life insurance policy is 
payable absolutely to a beneficiary other than the insured in the 
absence of a power reserved to him to change the beneficiary, the 
policy, and the money to become due under it, belong the moment it 
is issued to the beneficiary, and no subsequent act of the insured can 
deprive him of this interest.* If the beneficiary dies before the 
insured, the latter cannot surrender the original policy and substitute 
a new one for it.* The beneficiary's interest in the original policy 
then becomes the property of his personal representatives. The 
reason for the rule in the language of the Minnesota court is stated 
in Richer v. Co.* as follows, "What he [the insured] did was a 
clear and distinct act wholly divesting himself of all ownership or 
control over the money paid for the insurance, disclaiming any interest 
in the policy, or intention to take or hold it for himsefi or his legal 

^Tyler v. Treasurer & Receiver General, 226 Mass. 306 (1917} annotated in 
L. R. A. 191 7 D. 636. Rugg, C. J., who ddivered the opinion, on page 308 says, 
"The rights of the beneficiary are rested when the deagnation is made in ac- 
cordance with the tenns of the contract of insurance. They take complete effect 
as of that time. They do not wait for their efficacy upon the happening of 
future event. They are in no wise modified or increased at the time of the death 
of the insured." Harley v. Heist, 86 Ind. 196 (1882); Bliss on Life Insurance 
(2d. ed.}, sec. 318; Vance on Insurance at page 390 says, "It is well settled by 
the courts of English speaking states, with the solitary exception of Wisconsin, 
that the rights of the person absolutely designated as the recipient of the mon^s 
to be paid under a contract of life insurance are vested, and indd^easible without the 
consent of that beneficiary." 

•Chapin v. Fdlowes, 36 c5onn. 132 (i 869) ; Ricker v Charter Oak Life Insurance 
Co., 27 Minn. 193 (1880). 

*At page 196, supra, note 2. 
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representatives, at the same time putting it beyond his power so to 
do by the stipulation obligating the company to pay the sum insured 
whenever it diould become due, to such of the persons named in the 
policy as might then be entitled thereto by its terms * * * " 

As shown by the principal case there is some dissent from this 
general rule. An implied term enabling the insured to change the 
bendSdary is incorporated into the contract. It was held in Ryan 
v.RothweiUer^ that if the beneficiary dies first his interest in the poUcy, 
instead of descending to his personal representatives, reverts to the 
insured on the theory of failure of trust. It is questionable whether 
a contract of insurance for the benefit of a third person creates a 
trust. To justify the decision a term which will bring this result 
must be implied into the contract. 

Assume that the insured has the right to change the beneficiary, 
then the property in the policy must be vested in one of two quarters, 
namely, in the beneficiary, or in the insured, (i) It can be said 
that as soon as the policy is drawn the property in it vests in the benefi- 
ciary subject however to be divested by the insured in the due exercise 
of his ri^t to do so. If so, at the death of the insured, he never 
having exercised this right, no property passed over to the beneficiary. 
If the tax in question in the principal case was intended to apply 
to the passing of property on the event of the death of the insured, 
the proceeds of the policy were improperly taxed. (2) If the 
property in the policy vests in the insured, clearly then it is as a 
result of the magic act of death that the property in the policy passes 
over to the beneficiary. But this conclusion implies a transaction 
which is purely testamentary in its nature. It possesses all the main 
characteristics of a will, the act of death vesting property of a deceased 
person on some one, and this manifested by writing which cotdd have 
been altered by the deceased during his life in a way to revoke his 
disposition. A writing of this sort before it can accomplish the purpose 
of passing the property over must be executed in accordance with the 
numerous requisites prescribed by the Statute of Wills. An analogous 
situation arises in the law of trusts when a settlor creates a trust, 
by an instrument but reserves to himself an absolute power during 
his life to dispose of the whole subject matter. It is his death that 
enables the vesting of any interest in the beneficiary, and it has been 
held that before such an instrument can accomplish the purpose of 
passing any interest it must be executed in accordance with the 
statute.* Unless the contract of insurance in the principal case was 
executed in accordance with the statute, the tax was improperly laid. 

The Wisconsin court ought to adopt the first of these two possibil- 
ities for three reasons, (i) The authorities have adopted it. It 
was held in U, S. Casualty Co. v. Kacer^ where the policy provided 
that the proceeds should go to A. if living, otherwise to B., that the 



*5o( 

•Mc 



) Oh. 595 (1893). 

IcEvoy V. Boston Five Cents Savings Bank, 201 Mass. 50 (1909}. 
•Tyler v. Treasurer & Receiver General, supra note i, on page 309 it is said"*** 
A reserved right to change the beneficiary does not affect tiie essential nature of 
the rights of the beneficiary so long as they last." 169 Mo. 301 (1902). 
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property right in such policy vested in A. tintil A*s death. This 
shows that whenever the interest of the beneficiary in the policy is 
defeasible, as would be the case when the insured has a right to change 
the beneficiary. This interest until defeated is vested property 
right in the policy, vested in the beneficiary. (2) If the second 
possibility is adopted the contract of insurance will be complicated 
by requiring it to comply with the Statute of Wills. (3) If the 
beneficiary did not have a vested property interest in the policy can 
his personal representatives take anything under it if he dies? It 
would seem not, by analogy to the law of wills. A legacy lapses 
on the death of the beneficiary and his personal representatives 
cannot take his share. But in Foster v. Gile^ the Wisconsin court 
held that the personal representatives of the beneficiary could take 
on his death the interest which he held during his life provided the 
insured refrained from changing the beneficiary. This decision 
implies that the beneficiary at his death had a vested property interest 
in the policy. 

The decision in the principal case seems questionable. 

Joaquin Server a, '22 



Legal Ethics: Disbarment for advertising. — ^The case of Matter 
of Schwarz, 231 N. Y. 134 {1921), is, perhaps, the first case where 
advertisement, the substance of which was not in itself objectionable, 
resulted in the disbarment of an attorney. There were two charges 
against the appellant: first, that contrary to the court's admonition 
in a former proceeding against him he continued to solicit business 
by advertising: second, that in so doing he held himself out as a 
member of the bar of Pennsylvania and Michigan, when in fact he 
was not. The only evidence of the second charge was that upon his 
letter heads on either side of his name was a list of office addresses 
and it seem.s this second charge was mere aggravation and that the 
real gist of the disbannent was the advertising. The evidence in 
support of the first charge was that he sent out 4,500 circular letters, 
addressed to former clients, in which he solicited a renewal or contin- 
uance of their patronage and set forth the efficiency of his service, 
his expert staff, etc. He had been admonished for advertising on a 
prior occasion,^ and warned that a continuance of the same would 
lead to his disbarment. He had promised to refrain from such con- 
duct in the future. Upon these facts the Appellate Division of the 
First Department disbarred him^ and was affirmed by the Court of 
Appeals. Pound, J., wrote a dissenting opinion in which Hiscock, 
Ch. J., and Cardoso, J., concurred. 

There has been, due to the activities of the bar associations, a great 
increase in the number of actions brought against attorneys. These 
have usually been based upon a breach of one or more of the canons 
of the Code of Ethics adopted by the American Bar Association in 

f^o Wis. 65 (1880). 

^Matter of Schwarz, 175 App. Div. (N. Y.) 335 (1916). 

»I95 App. Div. (N. Y.) 194 (1921). 
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1908, and it is therefore important to note how far the courts have 
given recognition to this code. In at least one jurisdiction' the 
Code of Ethics has been adopted by the legislature and made the 
standard of ethics for the members of the bar of that state. In 
several others it has been cited as an authority. In one case* the only 
authority which the South Dakota court cites for disbannent on the 
ground of advertising was canon twenty-seven of the Code of Ethics, 
and Ukewise the only authority for publishing an attack upon the 
character of the prisoner was canon twenty. The Supreme Court 
of Illinois in reference to canon twenty-seven said, it "does not have 
the binding force of a statute in this state, as indicated by the com- 
missioner, but it does set forth very fully the class of advertisements 
and solicitations of business that is objectionable, unethical, and 
unprofessional, and is most commendable in all other respects.'** 
The Wisconsin court in like manner cites canon twenty-eight as an 
authority.* It has also been cited in a similar manner in several 
cases in the lower New York courts,^ and is adopted in the principal 
case. 

On the other hand the Supreme Court of Idaho, while admitting 
that the Bar Association has greatly improved the general tone of the 
profession, said : *' It would be going too far to hold that one may be 
disbarred solely because he has failed to live up to the ideals which the 
canons of ethics of a bar association set for its members as attorneys 
and as citizens. In other cases the courts do not attempt to give 
standards of ethics adopted by individuals or private organizations 
the force of law. There does not seem to be any sound reason to 
depart from this general rule in disbarment cases. It does not seem 
in accordance with the theory of our government to give a private 
code of ethics the force of public law."* 

"The right to practice law is not an absolute right, but a privilege 
only. It is but a license which the court grants by its judgment of 
admission to the bar, and which the same court may revoke whenever 
misconduct renders the attorney holding such Ucense unfit to be 
entrusted with the powers and duties of his office.**' The attorney 
has, therefore, no substantial right in his office and it is for the court, 
being given the power to admit him upon good moral character, to 
detennine whether or not his conduct renders him unfit to continue in 
that office.io 

The nninority of the court in the principal case seems to consider 
that the offence of the appellant was an offence against good taste as 

•Wash. Laws 191 7, p. 431, sec. 20. 

*/» re Morrison, 178 N. W. (S. D.)732 (1920). 

•People V. Berezniak, 292 111. 305, 317 (1920). 

•ElHs V. Frawley, 165 Wis. 381, 384 (1917). 

Un re Newman, 169 App. Div. (N. Y.) 638 (1915); In re Palmieri, 176 App. 
Div. (N. Y.) 58 (1916); In re Gray, 184 App. Div. (N. Y.) 822, 826 (1918). 

•iff re Clifton, 33 Idaho, 614, 622 (192 1). 

•Wernimont v. State, loi Ark, 210, 216 (191 1). 

»«Ex parte Burr, 9 Wheaton (U. S.) 529 (1824); People v. McCabe, 18 Colo. 
186 (1893); People V. Goodrich, 79 lU. 148 (1875); In re John Percy, 36 N. Y. 
651 (1867); In re Robinson, 209 N. Y. 354 (1913). 
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distinquished from an offence against good morals: that although 
this might have been ground for censure it was no ground for dis- 
barment. In this it is supported by the Supreme Court of Idaho." 
In a case in that jurisdiction an attorney refused to write out question- 
naires free and refused to help the Red Cross, government loans, etc. 
The court holding this was not sufficient ground for disbarment said : 
"Measured by moral standards, the conduct of the defendant was 
reprehensible. His refusal to perform the moral duties which were 
rightfully expected of all members of the bar during the war justifies 
criticism and condemnation. * * ♦ Yet his absolute duty and our 
power to disbar must be measured not by our conception of the right 
degree of public spirit, but by the law. ♦ * ♦ To subject the mem- 
bers of the profession to removal at the pleasure of the court would 
leave them too small a share of independence necessary to the duties 
they are called to perform to their clients and to the public." 

An attorney was disbarred in an Illinois case" because he advertised : 
"Divorces legally obtained, without publicity, and at small expense 
address P. O. box 1037. This is the P. O. box advertised for past 
seven years, and the owner has obtained five htmdred and seventy- 
seven divorces during that time.'* In many such advertisements for 
divorce patronage, attorneys have been suspended or disbarred 
even in the absence of statute." The reason usually given in these 
cases is that it will increase litigation or because of the sacredness of 
the marriage relation. In one case** one of the reasons assigned was 
that the attorney's procedure "has brought reproach upon the state 
abroad, and brought the bar and the courts of the state into disrepute 
at home." Such advertisements clearly bring the profession into 
disrepute for the reason that the impression created in the lay mind is 
that in our courts the home, which is the very foundation of the state, 
can be disrupted for a price. But does not any advertisement by an 
attorney tend to create the same impression upon the lay mind, 
although, perhaps, in a lesser degree? And is it not for the same 
reason that an attorney has been disbarred because of an attack 
upon a fellow attorney;" or because he attempts to get a fellow 
attorney intoxicated so as to gain an advantage over him;" or 
where he slanders another attorney to get his client to desert him?*^ 

The minority opinion states that: "The decisions of the courts 
of this state and other jurisdictions have disclosed no prec«lent 
for disbarment for conduct that does not indicate some lack of respect 
for truth and honor or some interference with or contempt for the 
administration of justice or violation of law on the part of the attorney. 
Judged by such reasonable tests as are thus indicated, we are unable 
to detect in the letters herein complained of, the gist of professional 
nusconduct as a ground for disbarment even to the extent of disregard 
of the order of the court on the former proceedings." 

"/n re Clifton, su^a^ note 8 at 620, 623. 
"People V. Goodnch, supra, note 10. 

"People V. McCabe, supra, note 10; In re Schnitzer, 33 Nev. 581 (191 1); 
In re Donovin, 43 S. D. 98 (1920). 
"/» re Donovin, supra, note 13 at 105. 
"/» re Adriaans, 17 App. D. C. 30 (1900). 
"Dickens Case, 67 Pa. 169 (1870). 
leaker v. State, 90 Ga. 153 (1892). 
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In one case^^ the attorney specialized in theatrical business. He 
sent out a diary soliciting business. The self laudation was in 
moderate terms. It was found hy the comissioner that all who 
specialized in this branch used this method; that it was necessary; 
that the appellant was not bom in this country; that he did not 
wilfully break the code and that he expressed his willingness to 
cease if it was considered tmprofessional. The court said: "anyone 
who is knowingly guilty of such conduct as a lawyer ought to suspect 
that he is lajring himself open to a charge of tmprofessional conduct, 
which, if persisted in, would lead to lus disbarment."** Although 
the court, because of the mitigating circtunstances foimd by tJ^e 
commissioner, did not disbar him, its language is so emphatic that 
either it did not accept the "reasonable test" of the minority in the 
principal case, or upon a set of facts in which the conduct of the 
attorney was less reprehensible, it considered the facts suflScient to 
disbar imder that test. 

In another case**^ an attorney represented conflicting interests; 
published an attack upon a prisoner while tmder arrest ; and publish- 
ed bombastic articles eulogistic and laudatory of himself and 
derogatory of other attorneys. The com! held that each ground 
was sufficient to disbar him. Clearly there was no violation of 
law nor a contempt for the admistration of justice, at least in 
the latter two charges. Did it show a lack of respect for truth 
or honor? If one means honor in r^^ard to his profession, is it 
not the same lack of honor for one to do that which has "long been 
recognized by the profession at large as grossly imdignified and 
improper"** and which reduces an honorable profession, to which he 
has been granted the privilege of membership, to the rank of a quack 
medicine business enterprise? 

In a Washington case" the only chai^ge which the court considered 
suflScient to disbar the attorney was the fact that he did not heed the 
call of the President and give his services free, but charged $5 each 
for assisting in preparation of their questionnaires." The court 
denounced l^is as "disloyal, mercenary, unethical and tmprofessional." 
It construed this conduct as coming tinder the broad scope of canon 
thirty-two, which is to the effect that a lawyer will find his highest 
honor "as an honest man and as a patriotic and loyal citizen." Hav- 
ing construed this conduct to come tmder this general paragraph the 
court disbarred him under the statute of Washington adopting the 
Code of Ethics as the standard for the members of the bar of that 
state. 

In all these cases we find the conduct has a tendency to lower the 
esteem for the legal profession, in the eyes of the layman. As all 
attomejrs are oflScers of the court it follows that it results in a loss of 

^"Chicago Bar Asso. v. Berezniak, supra^ note 5. 
^* Chicago Bar Asso. v. Berezziiak, supra, note 5 at 315. 
••/» re Morrison, supra, note 4. 
*»/n re Newman, supra, note 7 at 641. 
"/n re Arctander, no Wash. 296 (1920). 

"Accord: In re O'Reilly, 188 App. Div. (N. Y.) 970 (1919), semble, Conira, 
on identical facts, In re Chfton, supra, note 8. 
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respect for our system of law and our administration of justice. 
One who has the proper conception of the profession will not do that 
which degrades it and if he persists after he has been warned he has 
no complaint if the privilege of membership is taken away from him. 

Only those who have a mercenary spirit will cling to that which is 
denounced by all as improper and wrong. And it is not to be forgotten 
that, although his "general good character is unquestioned" yet it was 
necessary for a former client, solicited by the very means which he 
insists are proper, to bring action to compel him to ttim over money 
collected by him as an attorney.** 

To-day when the profession has been carried along so far on the 
tide of commercialism and is so infested with the idea that the attorney's 
main object is to get rich, means cannot be too strenuously used to 
impress upon the members that "The pursuit of the legal profession 
for the mere wages of life is a mistake alike of the means and the end. 
It is a total failure of appreciation of the character of the profession.*'* 
The doctrine of the principal case is clearly in keeping with the trend 
of modem authorities which will go far toward establishing in the lay 
mind a respect for our courts and the judicial system, of which 
attorneys are an inseparable part. 

It would seem that the degree of misconduct which is ground for 
disbarment is in its ultimate analysis a question of public policy and 
that any misconduct which brings the profession into disrepute is 
improfessional, and the court has the power and should exercise it 
to whatever extent it is necessary to preserve the respect and esteem 
for the profession and the law. 

Herbert H. Ray, '22 



Quasi-Contracts : Measure of recovery in quasi-contractual action 
when the defendant has defaulted in the perf oimance of a contract. — 

While it is well established that a party who is prevented from fully 
performing his part of a contract by reason of the other's default may 
waive his action for damages and sue to recover the value of the 
benefits he has conferred under the contract, there is not tmanimity 
among the courts as to the measure of recovery in such cases. In 
Smith V, Thompson, 233 5. W. {Tex.) 876 {1921), S. employed T. 
to perfect the title to certain lands which he claimed in Mexico and 
agreed to give T. a one-half interest therein for his services. After 
T. had undertaken this employment S. discharged him and T. sued 
to recover the reasonable value of his services. The Supreme Court 
held that in no event could T. recover more than the value of the 
interest which he was to receive under the contract. 

All jiunsdictions allow a plaintiff to recover back money which he 
has paid in reliance upon a contract under which the defendant is to 
furnish services or property when the defendant defatdts in per- 



•«/» re Rowe Co., 191 App. Div. (N. Y.) 179 (1920). 
"•Ellis V. Prawley, supra, note 6, quoting from Ryan, C. J. 
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fonnance.^ But where the plaintiff furnishes goods or services tmder 
a contract which the defendant breaks before either party has com- 
pletely performed, there is a difference of opinion as to what the plain- 
tiff should recover where he sues for the vs^e of his part perfonnance 
in quasi-contract. The great weight of American authority is to the 
effect that the plaintiff may recover the reasonable value of his goods 
or services irrespective of the rate fixed by the contract, although the 
contract is competent evidence on that point.* Some courts, however, 
limit recovery to the contract rate.' This contrariety of view may be 
attributed to different conceptions of the justice of the case. 

The courts which adhere to the majority rule apparently assume 
that if the plaintiff elects to sue for the value of the benefits he has 
conferred on the defendant instead of bringing an action for damages 
on the contract he is entitled to be restored to as ^ood a position as 
he occupied before he commenced performance. In order that the 
plaintiff may be put in statu quo he must receive the reasonable 
value of his part performance and not what he agreed to accept in 
exchange for it. Thus the contract of the parties is completely ignored 
so far as it relates to the consideration which the plaintiff was to 
receive in return for his performance. Where there is such a quasi- 
contractual right to restitution this rule is undoubtedly correct, 
since the plaintiff can only be placed in his former position by getting 
the actual value of his goods or services. But it is subject to at least 
two illogical limitations. Where the plaintiff has completely per- 
formed his part of the contract and the defendant drfaults in pa3rment 
no com! will permit him to recover more than the contract price 
whidiever remedy he pursues.* It is difficult to see why the courts 
which allow restitution where the defendant repudiates the contract 
or breaks it in some vital respect when the plaintiff has only partially 
performed should apply a different rule where the default occurs 
after he has completely performed. The refusal of the defendant to 
pay is certainly as injurious to the plaintiff where he has done every 
thmg required of him by the contract as here he has done but a part, 

« 

^American Life Insurance Co. v. McAden, 109 Pa. 399 (1885); Bier v. 
Bash, 107 App. Div. (N. Y.) 429 (1905); Freer v. Denton, 61 N. Y. 492 (1875); 
Miner v. Bradley, 22 Pick. (Mass.) 457 (1839); Richter v. Union Land & Stodc 
Co., 129 Cal. 367 (1900); Van Werden v. Equitable Life Assurance Society, 
99 la. 621 (1896). 

*Baker v. Stoner, 213 111. App. 571 (1919); Clark v. the Mayor of New York, 
4 N. Y. 338 (1850); Fitzgerald v. Allen, 128 Mass. 232 (1880); Kearny v. 
Doyle, 22 Mich. 294 (1871) ; Joem v. Bang, 200 S. W. (Mo.) 737 (1918) ; Phila- 
delphia V. Tripple, 230 Pa. 480 (191 1); Valente v. Weinberg, 80 Conn. 

•Dobbins v. Higgins, 78 111. 440 (1875); Doolittle v. McCuUough, 12 Oh. St. 
360 (1861) ; Mug V. Ostendorf, 40 Ind. App. 71 (191 1) ; Noyes v. Pugin, 2 Wash. 
653 (1891) ; Wuchter v. Fitzgerald, 83 Ore. 672 (1917). 

'Alexander v. Capital Paint Co., 11 1 Atl. (Md.) 140 (1920); Anderson v. 
Rice, 20 Ala. 239 (1852); Campbell v. District of Columbia, 2 McAr. (D. C.) 



t8S2 

Hi] 

W. 
304 (1908); Scanlon v. Gill & Sons, 166 N. Y. Supp. 742 , ._ 
Muller, 75 Ore. 225 (1915); Shropshire v. Adams, 40 Tex. Civ. App. 339 (1905); 
Warren v. Gla^ow Co., 40 Nev. 103 (1916). 



5}3 (1876); Dey v. Hill, 181 Pac. (Ariz.) 462 (1919); Kansas City Auto Co. v. 
Holcker Co., 182 S. W. (Mo. App.) 759 (1016); Reams v. Wilson, 147 N. C. 
^ (1908); Scanlon v. Gill & Sons, 166 N. Y. Supp. 742 (1Q17); Sdiade v. 
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and the same considerations of justice would seem to apply. The 
right of restitution is also denied in barter contracts.* 

The courts which apply the minority rule, while permitting the 
plaintiff to sue in quasi-contract for the value of his part performance, 
practically deny him the right of full restitution by confining him to 
the contract rate. They seem to think that where the defendant 
agrees to accept the goods or services of the plaintiff for a certain 
quid pro quo and enters into a contractual relationship on that basis, 
it is unjust to penalize the defendant for his default by depriving 
him, as the majority rule does, of all protection under the contract 
so long as the plaintiff can obtain what he agreed to accept as com- 
pensation in a suit for damages. To this it may be objected that 
the contract rate is fixed on the basis that the plaintiff will be allowed 
fully to perform and when he is prevented from so doing it ought not 
to govern.* There is much merit in this objection if the rate assigned 
to each unit of the plaintiff's performance were fixed without reference 
to their cost, but the objection would seem to be overcome by allowing 
the plaintiff that proportion of the contract rate which the cost of 
his part performance bears to what it would have cost him for full 
performance. The minority jurisdictions apparently think that if 
the plaintiff has made a good bargain he can be fully indemnified 
by bringing an action on the contract for damages in which he can 
recover all the benefits which would have accrued to him had the 
defendant remained true to his obligation; but that if he elects to 
sue on a quantum meruit or quantum valebant he should recover 
the same amoimt but not his unearned profits. If, on the other 
hand, he has made a bad bargain the defendant's breach has saved 
him from further losses and he ought not to be allowed to use it as a 
means of escaping the consequences of his own poor judgment in 
making the contract by pursuing one remedy rather than another. 

It is submitted that the minority courts, while nominally declaring 
that the plaintiff has a quasi-contractual right, in fact deny him such 
a right, and that this is a just result from the standpoint of both parties. 

The primary right certainly arises out of the contract which placed 
the parties in a legal relation to one another. It is not like those 
classes of cases where one party confers benefits on another tuider a 
mistake of fact or in reliance on an imenforceable contract, for tJiere 
the plaintiff would be remediless and the defendant unjustly enriched 
at his expense if the courts did not create a fiction to enforce the equi- 
ties of the party who has conferred the benefits. But where the plain- 
tiff has a perfectly adequate remedy on his contract to recover all the 
damages which the defendant's breach has caused him, there seems no 
necessity for creating a secondary or quasi-contractual right. Why 
should any other right be allowed than that which the contract itself 
creates since the parties themselves have determined the conditions 
of their legal relationship including the rate of compensation which the 
plaintiff should receive? 

•Anderson v. Rice, 20 Ala. 239 (18^2); Sla3rton v. McDonald, 73 Me. 50 
(1881); Pierson v. Spaulding, 61 Mid^. 90 (1886); Harrison v. Luke, 14 M. 
k W. (Eng.) 139 (1845). 

•Derby v. Johnson, 21 Vt. 17 (1848). 
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Under the old practice quasi-contractual rights were enforced by 
actions upon the common counts. In the earliest cases allowing 
recovery upon the common counts where an action on the express 
contract might also have been maintained the plaintiff had paid out 
money in reliance on the defendant's promise to furnish goods or 
services, and the reason for allowing this alternative remedy seems to 
have been for the convenience of the plaintiff. When the scope of 
this alternative remedy was broadened to include cases where the 
plaintiff had furnished goods or services to the defendant in reliance 
on his promise to pay an agreed compensation most courts seem to 
have thought that the same rule of recovery should apply as in the 
other classes of cases where the action was brought upon a quantum 
meruit or quantum valebant for the reasonable value of benefits 
conferred imder an implied contract to pay, mistake of fact, and the 
like. It is, therefore, difficult to determine whether the cases which 
established the rule that the plaintiff was entitled to the reasonable 
value of l?is services or property when furnished to the defendant under 
an express contract were based on the general rule of recovery usually 
applied in actions upon the common counts or on the theory of a 
quasi-contractual right to restitution independent of the priioary 
contractual right. If it be the latter, why has not the same right 
been recognized where the plaintiff has fully performed and also in 
contracts of barter? 

There is no doubt of the justice of allowing a party to recover 
back money which he has paid out in reliance an another's promise 
to furnish him goods or services when that promise is not fulfilled 
instead of confining him to an action for damages, even though what 
he was to receive in exchange be of less value. Lord Mansfield said 
in Towers v. Barrett? **I am a great friend to the action for money 
had and received: it is a very beneficial action and founded on prin- 
ciples of eternal justice." It may seem illogical to deny the plaintiff 
the actual value of his goods or services where the defendant has 
defaulted in payment. As Professor Keener expresses it: "If the 
defendant in default is not allowed to return a sum less than the 
acKTunt received by him where he has received money from the plaintiff, 
why should he be allowed to return less than the actual value of the 
services or property received by him under a contract which he has 
not performed?"* But it is submitted that there is a substantial 
distinction. Money is sui generis. It is capable always of being 
exchanged for other forms of wealth. It is something which **all the 
world desires" because of its infinite convertibility. When one pays 
it to another in anticipation of getting goods or services it is because 
he wants them more than the purchasing power of his money, and 
when they are not forthcoming he should be able to regain it since he 
can not have the defendant's performance in specie. Where, however, 
the plaintiff has given the defendant goods or services in reliance on 
his promise to pay a money consideration, the court can give him 
what he contracted for and there is no reason for allowing restitution. 

'I Term Rep. (Eng.) 133 (1786). 
^Keener on Quasi-Contracts, p. 302. 
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In other words, when the plaintiff agrees to exchange something for 
a certain sum of money and the defendant defaults he can in effect 
get specific perfonnance of the contract in an action for damages; 
but when he has paid over money for something which the defencknt 
afterwards refuses to furnish the court can in a suit for damages 
only give him money and not the specific thing which he desiiid. 
The result arrived at in the principal case, it is submitted, was 
correct, and the decision would probably have been the same even 
in those jurisdictions which permit the plaintiff to recover the reason- 
able value of his partial performance, as they confine him to the con- 
tract rate where he has fully performed. 

Paul E. O'Keefe, '22 

Real Pioperty: Covenants running with the land. — In Garlick v. 
Rennardy 116 Misc. (N. Y.) 352 (1921), a lease contained a covenant 
which provided that if the landlord desired to sell, he would first 
offer the premises to the tenant, who was to have preference over 
others, "provided said landlord and tenant can agree on a price and 
terms of sale." The court decreed specific performance in favor of 
the assignee of the term on the grounds, first, that the covenant was 
valid and enforceable; second, that it ran with the land; and 
third, that the assignee had established a valuable good will in his 
business on the premises. The consideration decreed was the amount 
the landlord had accepted from the original tenant in a sale prior to 
this action. 

The validity of the covenant would seem to be the most important 
question in the case. It will be noted that the covenant neither 
fixes a consideration nor provides a sure method by which it can be 
later determined. To determine what liability, if any, it imposes on 
the landlord, suppose he desires to sell and advertises the premises. 
The tenant, fearing a sale to a third party, immediately brings his 
bill for specific- performance. Obviously the court would be unable 
to name any sum for which the landlord would be compelled to convey. 
This was pointed out in Fogg v. Pricey^ the convenant there before the 
court being substantially the same as the one now under discussion. 
In that case the Massachusetts court held the contract invalid on 
the ground that it was too indefinite as to consideration to be en- 
forced. It was contended in support of the covenant that inasmuch as 
the latidlord had already sold to a purchaser who had notice of the 
covenant, he had by his own act removed the difficulty as to price and 
could not set it up as a defense against specific performance. But 
the court refused to give weight to this argtunent, saying that the 
parties certainly did not contemplate a sale to a third party as a 
mode of ascertaining the amotmt for which the land was to be con- 
veyed to the tenant. And this reasoning applies with equal force 
to the contract under consideration. 

It is contended that to give effect to the intent of the parties such a 
covenant ought to be interpreted as binding the landlord to offer 

1145 ^ass* 513 (1888). 
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the premises to the tenant at an amount a third party is willing to pay 
for the same, and such an interpretation is not wholly without support 
of authority.* It is apparent that justice might be accomplished in 
many cases by this interpretation. But this theory would appear 
to be open to the same objection interposed by the Massachusetts 
court in the case above discussed, namely, it is not the rule agreed 
upon by the parties. It is incumbent on them to provide in the cov- 
enant either the exact amount to be paid in case of conveyance or 
some method by which this important fact can be determined.' 
Equity will not compel specific performance of a contract the terms of 
which are indefinite and tmcertain, and in this respect the covenant 
under examination would appear to be fatally defective.* 

It is conceded that a contract might be found here consisting on the 
one side of a conditional promise to offer the premises to the tenant and 
supported on the other side by the covenants to pay rent. But 
assuming this to be the situation, it does not follow that the case is 
one for equitable relief; for it would still be necessary for the court 
to determine what the parties should have determined, the consider- 
ation. Or, if an action for damages were brought, then the quantum 
of damage must be estimated. Courts have consistently refused to 
do either.* 

As to the last point in the case, it is hard to see how the fact that the 
assignee had established a valuable good will in his business on the 
premises could influence the decision one way or the other. His 
right to enforce the covenant relied on would depend first, on its 
eirforceability, and second, on its nature, e. g., whether running 
with the land or personal merely. And it would seem that neither of 
these requirements could be affected by the extent to which he had 
develop«i his business. It is believed that the relief prayed for in the 
bill should have been denied. 

M. E. Webster, '23 

Real Property: Dower: Action to establish inchoate right of . — 

In Melenky v. Melen, igS App. Div. (N. V.) 66 {1921), the defendant, 
Asher Melen, was a son of defendant, Reuben Melenky. In December, 
1 9 13 , Reuben executed and delivered to Asher a deed of certain premi- 
ses. No consideration was paid by the grantee. Asher agreed to 
reconvey the premises to Reuben upon demand. Reuben then 
went to California for his health, where he first met the plaintiff. He 
told the plaintiff he had land in New York and plaintiff thereafter 
married him upon that supposition. Reuben has demanded a 
reconvieyance of the land. Asher refused to reconvey for the express 

*Jur:genseii v. Morris, 104 App. Div. (N. Y.) 92 (1920). 
>Fo]aom v. Harr, 218 111. 369 (1905); Wolf v. Lodge, 159 la. 162 (1913); 
Smoyer v. Roth, 13 Atl. (Pa.) 191 (1888). See also Hayes v. O'Brien, 149 111. 



403 vi^)> distinguished. 

*Supra, note 3. 

^United Press v. N. Y. Press Co., 164 N. Y. 406 (1900). See also Wadick v. 
Maoe, 191 N. Y i (1908); Levin v. Dietz, 194 N. Y. 376 (1909) (mutual 
obligation). 
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purpose of depriving the plaintiff of her right to dower in the land. 
The plaintiff sought to establish that she has an inchoate right of 
dower in the premises in question. The nrnjority of the court, 
speaking through Davis, J., held that the plaintiff was entitled to 
maintain the action. It was said that the defendant had been guilty 
of a breach of duty in failing to justify the trust which his father had 
reposed in him, which had worked a fraud on the plaintiff's rights. 
Plaintiff's right of dower was founded in good conscience and should 
be protected in equity. There was a dissenting opinion by Clark, J.* 

The common law requisites for dower; marriage, seisin of the 
husband during coverture, and death of the husband' are included 
in the statutory definition in New York.' 

As to antenuptial conveyances made in good faith, the general 
rule is that sudi a conveyance defeats a claim for ddwer.^ An 
advancement to children of a first marriage, xnade before a second 
marriage was contemplated, is not a fraud upon the second wife's 
right to dower.* Where the conveyance was not made in contem- 
plation of marriage with the plaintiff, or any other person, no fraud 
upon the plaintiff's marital rights will be presumed.* But if the 
antenuptial conveyance is attended with actual fraud it nmy be avoid- 
ed as to the intended wife's right to dower.^ A presumption of a 
fraudulent intent to deprive the wife of her marital rights arises from 
a secret conveyance of his property by the husband "on the eve of 
marriage," even though there was no actual misrepresentation.' 
The weight of authority is that a conveyance made with the intent to 
defraud anyone who m&y become the wife of the grantor is a fraud 
upon one who subsequently does become his wife, although she had 
not been chosen at the time of the convejrance.* TTie conveyance in 
the principal case does not come under even this last broad rule. 
For, not only were the grantor and the plaintiff unacquainted at the 
time of the conveyance, but there is absolutely no evidence that the 
grantor ever intended to defraud anyone at all by means of this 

>His objections to allowing plaintiff her dower were (i) that no fraud oould have 
been perpetrated on the plamtiff by Reuben's deeding the property to his son 
before bis marriage with tneplaintiff was ever thought of; (2) maX the husband 
was not seised of an estate of inheritance in this property at any time during the 
marriage, (p. 74). 

«Rice» on Heal Property, sec. 79, p. 153; Scribner, on Dower (2d ed.) Chap. 
IX. sec. I. 

*Keal Property Law, sec. 190. 

*Jones V. Jones, 213 111. 228 (1904); Beckwith v. Beckwith, 61 Mich. 315 
(1886); Connelly y. Ford, 202 Mich. 558 (1918); Oakley v. Oakley. 60 Hun 
(N. Y.) 121 (i8q3). 

■Goff V. Goff^s Ex'rs, 175 Ky. 75 (1917); Tate v. Tate, 21 N. C. 22 (1834). 

•Beechley v. Beediley, 134 Iowa 75 (1907); Bliss v. West, 58 Hun (N. Y.) 
71 (1890). 

^Roberts v. Roberts, 131 Ark. 90 (191 7); Jarvis v. Jarvis, 286 111. 478 (1919); 
Bookout V. Bookout, 150 Ind. 63 (1807); Cranson v. Cranson, 4 Mich. 230 
(1856); Younes V. Carter, 10 Hun (N. Y.) 194 (1877). 

^Wallace v. Wallace, 137 Iowa 169 (1908) (two days before marriage); Brown 
V. Bronson, 35 Mich. 415 (1877) (two days); Vordick v. Kirsch, 216 S. W. 
(Mo.) 519 (1919) (sixteen days); Ward v. Ward, 63 Ohio St. 125 (1900) (five 



days). 



Higgins V. Higgins, 219 111. 146 (1905). 
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conveyance to his son. It must follow that the plaintiff cannot 
have the conveyance to Asher avoided as being in fraud of her marital 
rights. Admittedly there was no legal estate in the plaintiflE's husband 
during coverture. The plaintiff's right then must be founded upon 
her husband's equitable interest in the property held by the son, if 
there is any basis for relief. 

It seems that the transaction between the father and son might 
well have been the foundation of a constructive trust. The rule is 
that whenever equity finds that one has obtained or is retaining legal 
title to property by any kind of wrongdoing, actual or constructive, 
so that a retention of such title will result in his unjust enrichment, 
equity may declare such legal title holder to be the trustee of a trust 
constructed by it for the purpose of working out justice.^® The 
retention of property by fraud gives rise to the creation of a construct- 
ive trust." It has been held that the violation of an oral promise to 
reconvey real property is not a fraud of the nature justifying the 
establishment of a constructive trust.^* But if the promisor and 
pronfiisee sustained relations of trust and confidence, due to kinship 
or business association, equity might easily presume that advantage 
had been taken of this confidentied relation, and that fraud existed." 

In the principal case a trust of property in favor of the plaintiff's 
husband would give to the plaintiff the right to her inchoate dower 
in the property. A wife is endowed of laiids held in trust for the 
benefit of her husband.^* Where land is conveyed to a third person 
and declared by him to be held in trust for the benefit of the husband, 
the wife is entitled to her dower in that land." However, no cases 
have been found in which these rules were applied where the trust 
was constructive, as distinguished from an express trust. Under 
some statutes a wife is allowed dower when the husband's equity in 
the land is of such a character that a court of equity wotild compel 
a conveyance of the legal title to him." In New York the widow is 
given dower in the descendible equitable interests in land of which 
her husband died seised." There is no authority holding that a 
constructive trust confers a descendible estate upon its beneficiary. 

' t is settled that equity may compel one who is holding as a trustee 
of a constructive trust to fulfill the trust by conveying according to his 
promise.*^ A constructive trust in property may be forced by one 

i^Bogert on Trusts, p. 116. 

uBogert on Trusts, p. 122; Fletcher v. Manhattan Life Ins. Co., 197 App. 
Div. (N. Y.) 484 (i92i};note on same case, 31 Yale 214. 

"*Bogert on Trusts, p. 123. 

"Bogcrt on Trusts, p. 129; 3 Pomeroy, Eq. Jur., sec. 1053; Henderson v. 
Murray, 108 Minn. 76 (1909). 

**Stroup V. Stroup, 140 Ind. 179 (1894); Hawley v. James, 5 Paige (N. Y.) 
318 (1835); Clark V. Clark, 147 N. Y. 639 (1895); 19 Corpus Juris, sec. 74. 

"Ptarbuck v. Starbuck, 62 App. Div. (N. Y.) 437 (1901). 



"19 Corpus Juris, sec. 70; Taylor v. Keam, 68 HI. 339 (1873); Radleyv. 
Radley, 70 N. J. Eq. 248 (1905). 

"10 Corpus Juris, sec. 70; Lugar v. LUgar, 160 App. Div. (N. Y.) 807 (1914); 
Hawley v. James, supra, note 14. 

"Pomeroy 's Equity Jurisprudence, sec. 1055; Stahl v. Stahl, 220 Ifl. 188 
(1906); Bradstreet v. Schuyler, 3 Barb. Ch. (N. Y.) 608 (1845); Mover v. 
Moyer, 21. Hun. (N. Y.) 67 (1880). 
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who is prejudiced or deprived of a benefit by reason of a breach of 
trust or fraud on the part of another who occupies a fiduciary relation 
in reference to such property and thereby gains an advantage for 
himself." The plaintiff in the principal case is a person coming within 
this class. It is suggested that the principal case was well decided. 
However, it seems that the reasoning of the court would be followed 
more easily if the court had preceded its decision by a decree ordering 
a conveyance of the property by Asher, the trustee of the constructive 
trust, to his father, the plaintiff's husband. The inchoate right of 
the plaintiff to dower in this property would then immediately 
attadi, for the husband would have actual seisin of the property, and 
the statutory requirements would be fully met.*^ 

L. W, Burdick, '23 

Real Property : Necessity of filing lease reserving title to the crops 
in the landlord. — It was decided in Merchants Bank v. Sawyer 
Farmer's Co-operative Association, 182 N, W, (N. D.) 263 (1Q21), 
that a lease which reserved title to the crops in the landlord tmtil a 
division, did not amoimt to a chattel mortgage and need not be filed to 
be good against a subsequent mortgagee or purchaser from the lessee. 
This case was followed without opinion, in Meyers v. Raisty} Two 
justices dissented in both cases. 

The North Dakota cases have been in conflict as to what relations 
are created, and the interests of the parties tmder such a lease, since 
the case of Angell v. Egger} It was decided in that case that the 
relation of master and servant was created and the servant had no 
mortgageable interest in the crops. From that time till the decision in 
Minneapolis Iron Co. v. Branum* the courts have wavered between two 
views. In this case it was held that the intent of the parties, as shown 
by the entire contract must be carried out,* and that the lessee had 
an equitable interest in the crops, even prior to performance of the 
conditions, and such interest might be mortgaged.* The relations 
created are hot master and servant but landlord and tenant* or tenants 
in common^ and it is not material to our problem to distinguish between 
these latter two. 

The dissenting opinion follows the view adopted by the Minnesota 
courts, which seems to be the proper holding. Under these decisions 
similar provisions have been held to create chattel mortgage liens, in 
so far as they create a lien upon the cropper's share as security for 

i»39 Cyc. 525; Fox v. Fox, 77 Nebr. 601 (1906). 

««5tt^a, note 3. 

>l83 N. W. (N. D.) 112 (1921)- 

•6 N. D. 391 (1897). 

•36 N.D. 355 (1917)- 

^4 Cyc. 1465. ^ ^ ^ 

•National Bank v. Elkins, 37 S. D. 479 (1916) ; 24 Cyc. 1470 n. 13. 

^Whitehead v. St. Anthony and D. Elevator Co., 9 N. D. 224 (1900). 

»Putnam v. Wise, 37 Am. Dec. 309 (1841); Stran^eway v. Eisman, 68 Mum. 
395 (1^7) (the only effect of the reservation clause is that the lessor holds the 
crop as a security): Hudson v. Glens Falls Ins., Co., 218 N. Y. 133 (1916): 
Abemethy v. Uhtnan, 52 Ore. 359 (1908). 
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the rent and advances made by the lessor.* McNeal v. Ryder* is a 
frequently cited Minnesota case in which the question was directly in 
issue, and it was held that such a contract was in legal effect a chattel 
mortgage. This same view was upheld in Agne v, Skewis Moen Co.,^^ 
although the exact point was not directly in issue, since actual notice 
of the lien was shown. 

New York has had conflicting decisions on this question. The 
earlier cases held that such a provision created a chattel mortgage 
lien and should be filed." But in Booker v, Stewart^* it was decided 
that a similar clause in a lease gave to the tenant no property interest 
in the crop that could be transferred by mortgage, and so the lease was 
not a chattel mortgage and did not require filing to give the lessor 
preference against a third party mortgagee. 

Maine followed the view that such a lease should be filed in Kelley 
V, Goodwin}* 

A number of states have statutory provisions which protect the 
landlord from mortgages or conveyances made by the tenant, which 
would destroy the security given to the landlord under the lease. ^* 

The provisions in this form of lease are made for the pirrpose of 
securing to the landlord the rent, and the advances made by him to the 
tenant. It is not equitable to allow this security to be taken by a 
purdiaser and so destroy the landlord's rights. Nor is it just to allow 
the landlord to show a lease with secret provisions, after an innocent 
third party has purchased the crops or advanced money to the tenant 
with the crops as security for the payment of the debt. The tenant 
usually has possession and this is a holding out that he has the right 
to dispose of the crops. Such a holding out amounts to a fraud upon 
the public. Filing would give constructive notice, protect the public 
and secure the landlord's debt. It would also reduce the opportimi- 
ties of fraud through collusion by either of the parties to the lease. 
It is argued that a subsequent mortgagee could stop advances from 

"Herman, Chattel Mortgages, sec. 33 ("any condition in a lease giving the lessor 
a lien on the tenants propoty as security for the rent, is a chattel mortgage") ; 
II Tiffany, Landlord and Tenant, sec. 322a (such a provision inaleaseis, inenect, 
a lien); Ferguson v. Murphy, 117 Cal. 134 (1897); Merrill v. Ressler, 37 
Minn. 82 (1887); Wrifht v. Larsen, 51 Minn. 321 (1802); Anderson v. Liston, 
69 Minn. 82 (1897); McNeal v. Ryder, 79 Minn. 153 (1900). 

*Supra, note 8. 

^^ Mum. 32 (1906). 

"Johnson v. Crofoot, 53 Barb. (N. Y.) 574 (1868); Thomas v. Bacon, 34 Hun. 
(N. Y.) 88 (1884); Reynolds v. Ellis, 103 N. Y. 115 (1886); Duffus v. Bangs, 
43 Hun (N. Y.) 52 (1887); Smith v. Tabor, 46 Hun. (N. Y.) 313 (1887); Bct- 
stnger v. Schuyler, 46 Hun. (N. Y.) 349 (1887). 

»75 Hun. (N. Y.) 214 (1894). 

"95 Me. «8 (1901). 

i^Ala. Civil Code, sec. 4734 (1907) annotations page— ^73 (the landlord has a 
prior lioi, which forms a part of every contract); Ark. Statutes, sec. 5962 — ^3 
annotations (this form of hen has preference over all others) ; II Compiled Laws 
of Pla., sec. 2237 — 9 (statutory liens for rent or advances are of equal rank and have 
priority) ; Park's Code of Ga., vol. 8, sec. 729 (19 14) (makes it a misdemeanor to 
diqxMe of the crop before laxidlord is paid); Hemingway's Miss. Code, sec. 
3330 (gives landlord a lien good against innocent or deceived purchaser); Civil 
Statutes Texas, sec. 5475 (191 8) annotations (prior registration wtU not defeat 
landlords Uen). 
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the landlord to the tenant by showing the landlord his mortgage. 
The landlord has, in the case where the lease is filed, a prior right to 
the entire interest of the tenant to satisfy his lien, and (xnild take all, 
even to the exclusion of the subsequent mortgage if necessary. 

Douglas Stewart, ^23 



Tort: Negligence: Immunity of board of education from 
liability for neg^ence. — In Jaked v. Board of Education of Albany 
ig8 App. Div, (N. Y.) 113 (1921), recovery was allowed against the 
board of education which was bound by the education law with the 
duty of maintaining and keeping in repair the school buildings, and 
such board was held liable where negligent in not providing a proper 
fastening for a gate and the plaintiff, a girl aged seven, was injured 
while swinging on it by some other pupils pushing it against the wall. 
The decision is clearly opposed to the weight of authority in the 
United States, the general rule being that a school district or school 
board is not, in the absence of a statute imposing it, subject to liability 
for injuries to pupils of public schools suffered in coimection with their 
attendance thereat, since such district or board in maintaining such 
schools acts as an agent of the state and performs a purely public or 
governmental duty imposed upon it by law for the benefit of the 
public* 

In New York, the state is deemed immtme from liability for its 
negligence and so certain public officials or agencies performing govern- 
mental duties are likewise immune. In Corbett v. St. Vincenfs 
Industrial SchooP it was held that the industrial school is a govern- 
mental agency for the care of convicts and therefore its managers 
are not liable for an injury to a convict whicii happened because of 
their failure to instruct him in the operation of a machine or to warn 
him that it was dangerous. In Wilcox v. City of Rochester^ it was 
held that the city in the appointment and maintenance of a police 
force exercises a public governmental function so it is not responsible 
for the negligent acts of policemen in the discharge of their duties.* 
However, certain other public agencies have been held liable for 
negligence. A highway officer, for example, has never been immune 
from personal liability for injuries restdting from the improper 
performance of his duties.* Dillon in his work on Mtmcipal Corpora- 

^Kinnare v. City of Chicago, 171 111. 332 (1898); Lane v. Woodbury, 58 la- 
462 (1882); Clark V. Nicholasville, 87 S. W. (Ky.) 300 (1905); Hill v. Boston, 
122 Mass. 344 (1877); Daniels V. Board of Education, 191 Mich. 339 (1916); 
Cochran v. Wilson, 229 S. W. (Mo.) 1050 (1921); Pinch v. Board of Education, 
30 Oh. 37 (1876); Rosenblit v. Philaddphia, 28 Pa. Super. Ct. 587 (1905); 
Shearman and Redfidd, N^ligence, sec. 267. 

*I77 N. Y. 16 (1003). 

•190 N. Y. 137 (1907); see also Pinkdstexn v. New York, 183 App. Div. 
(N. v.) 539(1918). 

<See also, Maxmilian v. City of New York, 62 N. Y. 160 (1875): Fire Ins. 
Co. V. Village of Keeseville, 148 N. Y. 46 (189O. 

•Robinson v. Chamberlain, 34 N. Y. 389 (1866); Hover v. Barkhoof, 44 
N. Y. 113 (1870); Bennett v. Whitney, 94 N. Y. 302 (1884). 
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tions makes this statement :• " In New York these principles [govern- 
ing immunity from liability while engaged in a governmental dutyf 
do not appear to be fully adhered to.* * * If the statute imposes on 
the board of education or other official the duty of maintaining and 
keeping in repair the school buildings, and by reason of the neglect 
or default of the board of education or other official upon whom the 
duty is imposed, a scholar or other person lawfully upon the premises 
is injured, then the board of education or other official is liable for 
its negligent acts," and there are decisions which bear out this state- 
ment.* 

The distinction between the board of education cases and those 
like the Corbett and Wilcox* cases is not easy to draw. Both punish- 
ment of criminals and education of children are pubKc functions 
and if maintaining a building for the former purpose is also 
a public function, as was held in the Corbett case, then it follows that 
maintaining a building for the latter is likewise a public function, 
the maintenance of a building in either case being necessary to the 
performance of the particular duty. Said distinction is noted but not 
explained by Van Kirk, J., in the principal case, who says, "the 
courts have long recognized the distinction and we think it should be 
recognized here."^*^ The distinction is certainly illogical and seems 
to be peculiar to New York." 

By statute, a board of education is a corporate body" but it is a 
corporation created to act simply as an agency in the administration 
of civil government. All such corporations are public as distinguished 
from private corporations. Such a corporation has its powers and 
duties conferred by statute and receives no corporate benefit from the 
power so conferred, it being simply an auxiliary of the state." In 
Bassett v, Fish^* the court lays great stress on the mere fact of incor- 
poration as creating a corporate liability, but it would seem that tiie 
nature of the institution should be sought rather in the purposes of 
the incorporation and the nature of the function it is exercising in 
the particular instance, than in the mere fact of incorporation itself. 
In a limited sense, the same corporate body may have a private 
as well as a public character. A municipality, for example, as to the 
powers and duties conferred on it for its own peculiar and special 
advantage, has a private character and is liable, as a private corpor- 
ation, but as to public duties imposed on it by the state for the purpose 
of aiding the state in government of the inhabitants of themunidpality 
it has a governmental or public character and its liability is much more 

•(5th. ed.) sec. 1658. 

'Material in brackets is writer's. 

•Wahnnan v. Board of Education, 187 N. Y. 331 (1907); McCarton v. Board 



of Education, i^Q App. Div. (N. Y.) 516 (iQ"); Katz v. City of New York, 
162 App. Div. (N. Y.) 132 (1914) ; Kelly v. Board of Education, 191 App. Div. 
(N. Y.J 251 (1920); Titusville Iron Co. v. City of New York, 207 N. V. 203 
(1912). 

^Su^a^ notes 2 and 3. 

^"Prmapal case, 118. 

"Thompson, Neeligenoe, (2d. ed.) sec. 5839; supra, note i. 

"Sec. 300, Ed. L. 

"Dillon, Mundpal Corporations, (5th. ed.) sees. 34, 37. 

*«75 N. Y. 303 (1878). 
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extended in the first case than in the latter." It therefore seems that 
the test suggested, namely, the purpose of incorporation and the 
nature of the function the body is exercising, is the proper one, and 
under such test, a board of education clearly falls into the class of 
public or ^wo^i-public corporations. Following the Bassett^^ case 
came Wakrman v. Board of Education^ in which an incorporated board 
of ^ucation was held liable to a pupil for negligence in failing to 
close a room known to be defective. In both these cases, the liability 
was held to be corporate, but the private character of such corporate 
liability was not made clear, nor did the court tell how the judgments 
against the corporations were to be satisfied. The board holds only 
such property as the state permits it to hold and such holding is in 
the nature of a public trust. Therefore that pioperty could not be 
resorted to in order to satisfy a judgment against the members of the 
board, who constitute the trustees.^* Furthermore, a school board 
is not authorized to hold property for private ptUTX>ses, so there is 
no private property of the corporation to satisfy the judgment" 
and it wotild seem that the property of the public diould be resorted 
to only when expressly authorized by statute. A public liability 
will not be implied for the wrongs of natural agents*® and there seems 
to be no valid reason for that implication in case the agent is a cor- 
poration. The reasoning in an early English case** is in point. 
There, recovery was denied an individual in an action against the 
cotmty for an injury sustained in consequence of a county brieve 
being out of repair. The reasons assigned were: that there was no 
precedent for such an action; that no such action had been given 
by statute; that the action was against the public; that there 
was no corporation fund out of which satisfaction could be made, 
but the damages must be levied upon one or more inhabitants of the 
cotmty, and those who became inhabitants after the injury sustained 
and before judgment, would be liable to contribute their proportion. 
Ashhurst, L. J., observed:** "It has been said that there is a principle 
of law on which this action may be maintained, namely, that where an 
individual sustains an injury by the n^lect or default of another, 
the law gives him a remedy. But there is another general principle 
of law which is more applicable to this case, that it is better that an 
individual should sustain an injury than that the public should suffer an 
inconvenience.'* The first principle suggestai would seem as in- 

"Dillion, Mundpal Corporations, (5th ed.) sees. ^9, 109. Birmingbam 
V. Birmingham Water Works, 139 Ala. 531 (1903); OHver v. Worcester, 102 
Mass. 489, 499 (1869); Eddy v. EUicottville, 35 App. Div. (N. Y.) 256, 258 
(1898). 

^^Supra, note 14. 

"187 N. Y. 331 (1907). 

"Jennings v. Mather, i K. B. i (1902); O'Brien v. Jackson, 167 N. Y. 31 
(1901); Powers V. Mass. Homeopathic Hospital, 109 Fed. Rep. 294, 300 (1901). 

»*Emst V. West Covington, 116 Ky. 850 (1903); Weddle v. Board o£ School 
Commissioners, 94 Md. 334 (i^) ; Pinch v. Board of Education, supra, note i, 
see concluding words of the opinion in Donovan v. Board of Education, 85 N. Y. 
117 (1881). 

••Smith V. State, 227 N. Y. 405 (1920). 

"Russd V. Men of Devon, 2 T. R. (Eng.) 667 (1788). 

«Pg. 673. 
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applicable to the instant case as to the Russell case; first, because 
it is inequitable to make a man answer for neglect in the performance 
of duties which really belong to another (in this case, the state) 
and which have been imposed on him by law and for which he re- 
ceives no compensation; secondly, because the application of such 
principle would result in a multiplicity of actions. 

To obviate the tendency of public corporations to become lax in 
the performance of their duties a statute imposing liability on such 
bodies for injuries resulting from their negligence might be warranted, 
but in the absence of such statute, it is difficult to justify the recent 
New York decision, either on principles hitherto announced or 
upon authority, and it would seem that the extension of liability 
should await the passage of a statute expressly imposing it. 

Doris Sims, '23 



Torts: Personal injury: Status of a hydro-airplane when afloat 
on navigable waters. — Indefatilt of legislation accurately defining the 
• status of the numerous types of heavier than air flying craft, the 
New York Court of Appeals appears to have taken a position that 
commends itseU to common sense and sound policy alike by holding, 
in The Matter of Claim for Compensation of Aksel Emit Reinhardt v. 
Newport Flying Service Corporation, et 01,232 N, Y, 115 (192 1), that a 
hydroairplane while afloat on navigable waters is subject to the tri- 
bunals of the sea. 

Claimant was employed in the care and management of a hydro-air- 
plane which was moored in navigable waters at Gravesend Bay, 
Brooklyn. The plane traveled between Brooklyn, N. Y., and Miami, 
Fla. While moored in these navigable waters, it began to drag 
anchor and drift towards the beach, where it was in danger of being 
wrecked. Claimant waded into the water to turn the plane about, 
and was struck by the propellor. The question to which the court 
addresses itself is whether claimant was injured by a vessel. If he was, 
the jurisdiction of the admiralty excludes the jurisdiction of the 
State Industrial Commission whose award for compensation had been 
affirmed by the Appellate Division of the Supreme Court, and which 
is the subject of this appeal. 

The need for legislation regarding aviation, whether it be federal or 
uniform state legislation, or both concurrently, is made increasingly 
more apparent as the airplane industry follows its normal trend of 
development.* The instant case is but one illustration of the difficult 
problems that may be expected to arise in the absence of such legis- 
lation. It is possible that the air traveler should be considered one of 
man's' creatures equally distinct from vessels of the sea and vehicles 
of the land as the air is distinct from the sea and the land. With a 
third element as its home, it is not impertinent to ask why it should 
not be amenable to laws and regulations, favored by privileges and 

'For a comprehensive treatment of the need of aviation legislation, see Problems 
in Aviation Law, by Dean George G. Bogert of the Cornell University College of 

Law, 6 CORNELL LAW QUARTERLY, 27 1. 
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rights, subject to a jurisdiction, all its own. But without legislation 
to this effect, the courts of the country must find themselves in the 
position of the circuit court in Crawford Bros, No. 2? where it was said 
of aircraft in general: "They are neither of the land nor sea."' 

As a means of solving for all time the question of jurisdiction over 
aircraft and their pilots it has been suggested that the federal govern- 
ment legislate upon aviation under the admiralty power.* The 
objections to this method of proceeding are forcibly presented in 
Dean Bogert's article,* cited with approval by the Special Committee 
on the Law of Aviation of the American Bar Association.* The 
arguments as to the imconstitutionality of such legislation are 
doubtless unanswerable. The logic of the situation therefore 
demands a constitutional amendment, conferring upon Congress 
the power to legislate respecting aeronautics and aerography, 
as recommended by the Special Committee of the American 
Bar Association,^ or the enactment of federal statutes to regulate 
interstate and international aviation and the control of intrastate 
aerial navigation by the states, as suggested by Dean Bogert* to be 
the only constitutional method of action at present. 

Whichever alternative is eventually adopted, it is evident that 
many legal questions wiU demand solution before either course is 
pursued. In the absence of a comprehensive air code, the courts 
will be compelled to apply existing rules of law to this newest of man's 
methods of transportation. The New York Supreme Court has 
decided that a court will take judicial notice of the general character- 
istics of an airplane. • The Court of Appeals in the present case 
applied well known principles of law to the determination of the 
question of jurisdiction over a hydro-airplane. It is not difficult 
to follow and concur in the reasoning of Cardozo, J., in pointing out 
that vessels in navigable waters are within jurisdiction of the ad- 
miralty;*® that any structure used, or capable of being used, for 
transportation on the water, is a vessel;" that a hydro-aii plane 
falls within this category; and that therefore a hydro-airplane while 
afloat upon waters capable of navigation is subject to the admiralty. 

The court evolves an interesting, but not imique, theory as to the 
dual character of a hydro-airplane, which, while giving rise to close 
questions in possible conflicting cases, is nevertheless convincing. 

'215 Fed. 269 (1914). 

•Crawford Bros. No. 2, supra^ note 2, at 271. 

^Problems in Aviation Law, supra, note i, at p. 304, citing the following notes: 
William Velpeau Rooker, Report to Conference of State and Local Bar Associations, 
July I, 1920; Memorandum of J. A. G. Office to Senator Spencer, Dec. 17, 1920; 
Brief Colonel Howell, J. A. G. Dept. : Laws of the Air, Maj. W. Jefferson Davis, 
4 U. S. Air Service, 17, Dec. 1920. 

^Supra, note i. 

'American Bar Association, Report of Special Committee on the Law of Aviation, 
15 and 21 e/ seq, (1920). 

^Supra, note 6, p. 8. 

'Problems ia Aviation Law, supra, note, i, at p. 308. 

•Piatt V. Erie Co. Agr. Soc. 149 N. Y. Supp. 520 (IQ14). 

^•Knickerbocker Ice Co., v. Stewart, 253 U. S. 149 (1920). 

"U. S. Complied Stetutes, Title i, ch. i, sec. 3. 
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Cardozo, J., says: **We think the jurisdiction of the admiralty 
is not less where the structure found afloat is seaplane and airplane 
combined. It is true that the primary function is then movement 
in the air, and that the function of movement in the water is auxiliary 
and secondary. That is, indeed, a reason why the jurisdiction of the 
admiralty should be excluded when the activities proper to the 
primary function are the occasion of the mischief. It is no reason 
for the exclusion of jurisdiction when the mischief is traceable to the 
function that is auxiliary and secondary." 

The possession of dual character by chattels within the jurisdiction 
of the courts is in no wise repugnant to the common law. The best 
illustration of such dual character is to be found in the case of fixtures. 
This class of articles, by the very definition, have a dual character; 
when they are unattached to real property they are personalty and 
subject to the rules of law affecting all other kinds of personal prop- 
erty; when they are annexed to realty they partake of all the charac- 
teristics of real property, for they become a part of the realty to which 
they are attached, and all the technical rules of law applying to real 
property are invoked. Many questions arise in the law of fixtures 
owing to the difficulty of determining exactly when there has been that 
kind of attachment to the realty that effects the metamorphosis. So 
it may well be anticipated that questions will crop up under the 
rule adopted in the principal case as to what constitutes transportation 
on the water — ^what more, if anything, than merely taking off and 
landing on the water is required of the craft in question to place it in 
the vessel category. It is submitted, however, that such questions 
must arise in the absence of statutory enactment, regardless of 
whether the courts consider a craft of this particular type more closely 
akin to a vessel than to an instrumentality under the jurisdiction of 
the State Industrial Commission, or vice versa. 

It would seem that the court has followed a clear line of reasoning 
which will tend to tmif ormity in future decisions in this field in accept- 
ing the principle that, whatever may be its ultimate classification 
when the hoped for air code is established, it is now considered to be a 
vessel when it is performing all the functions of a vessel, and it loses 
its maritime diameter when it puts aside its functions and capacities 
as a traveler through the water and becomes a traveler through the 
air. 

It is of particular interest to note, in this connection, that the 
decision of the court in the principal case would be in accord with the 
proposed uniform law for aeronautics, as drafted by Dean Bogert for 
the New York State Commission on Uniform Laws. This law 
would provide that: ** A hydroplane shall be regarded as a water- 
craft while operated on the waters of this state.*'" 

Elbert Parr Tuttle, '23 



''Seoond Tentative Draft of Proposed Uniform Law for Aeronautics, Sec i. 
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Trusts: Life tenant and remainderman: Sight of life tenant to 
dividends from land sales. — ^Where a corporation is organized and 
conducted for the sole purpose of marketing a tract of land in parcels 
at a profit to the stockholders, and one of the stockholders dies 
leaving his shares, together with other property, in the hands of 
trustees with directions to sell and invest the proceeds in certain 
designated securities ''as soon as may be," and to pay the income and 
profits to his widow during life, with remainder to others, and the 
corporation declares a dividend out of funds arising from the sale 
of a part of the land, is the dividend so declared income and profit 
for the life tenant of the trust? In Re Gartenlaub*s Estate, itff 
Pac. (CaL) go {1Q21), answers this question in the afiinnative, with the 
qualification that the value of the shares as of the date of the creation 
of the trust must be preserved as capital for the remainderman. 

The court recognized and afiirmed the general rule that a mere 
enhancement of the value of assets representing capital from sources 
other than the accumulation of earnings belongs to the remaindermaii,^ 
and not to the life tenant, but it was asserted that there was a well- 
known exception to this rule in the case of a corporation engaged 
solely in buying and selling real estate at a profit. In such case if 
dividends declared out of moneys arising from sales of land at a profit 
cannot be regarded as income and profits for the life tenant, then 
there can be no profits, and the testator must have intended that the 
life tenant receive something. 

The manifest justice of declaring an exception to the general rule, 
which gives any increase in value of capital assets to the remainderman, 
in the case of a corporation whose sole business consists in selling its 
capital assets at a profit and declaring dividends therefrom, has 
appealed to the courts wherever the question has arisen. Thus in a 
New York case,* where a large part of the testator's estate consisted 
of shares in land corporations which had no business and no. source 
of income other than sales of its land, the court declared that it was 
the clear intention of the testator that the life tenant, the testator's 
widow, should take the whole dividend. In that case a technical 
trust was not created, but the property was to remain in the widow's 
hands for her benefit. The same doctrine was annotmced in Penn- 
sylvania in two cases' where transmissible stock of unincorporated 
companies was held in trust, the sole business of the companies being 
to buy and sell land at a profit. The same doctrine was 
announced in Maryland,* where the corporation owned timber rights 
and timber lands, and the sole business was to saw up the timber 
and sell it as lumber. The same doctrine was also recognized 
in an early Massachusetts case.* In other cases the courts have 

^Matter of Osborne, 209 N. Y. 450 (1913); In re McKeown's Estate, 263 Pa. 
78 (1919); Bogert on 'mists, sec. 103, especially p. 382 et seq. See also 12 
R. A. ( N. S.) 803; 13 A. L. R. 1009. 



•Matter of James, 146 N. Y. 78 (1895). 

•Oliver's Estate, 136 Pa. 43 (1890); Thompson's Estate, 153 Pa. 332 

AVashington Coimty Hosp. Assn. v. Hagerstown Trust Co., 124 Md. i (1914). 



•Reed v. Head, 6 Allen (Mass.) 174 (1863). See also Balch v. Hallet, 10 
Gray (Mass.) 402 (1858). 
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thought that the sale of the property and declaration of dividends 
represented a gradual liquidation of capital, and not income, but in 
these cases the exception as announced by the principal case was 
recognized by dicta} 

Where the intention of the testator or settlor of the trust is clearly 
expressed that the life tenant is to take all dividends, from whatever 
source, the case presents no difficulty,^ and some of the cases seem to 
have been decided on this grotmd.® But even where the direction 
is simply that the life tenant should take the income and profits, 
the doctrine of the principal case seems sound, so long as the value 
of the stock as of the date of creation of the trust is preserved for the 
remainderman. Dividends declared by a land-selling corporation 
represent a profit that has been realized on the capital invested by 
reason of the business acumen and skill of the directors. The doctrine 
has no application where the corporation conducts some other business 
for the purpose of profit, and incidentally finds it advisable to reduce 
its capital assets by selling part of its land and declaring a dividend. 

An analogous situation is presented where an open mine has been 
leased during the lifetime of the testator, and then the land is devised 
to a tenant for life. In such case the life tenant is entitled to royalties 
from the mine.* Likewise, in this coimtry where a widow's dower 
consists of land which has been used for lumbering or mining, and 
does not yield an income in any other way, the widow is permitted 
to take the income from the usual sources.^® In both these cases, 
it seems that the life tenant is receiving the proceeds of a gradual 
liquidation of the estate. 

But even if the doctrine of the principal case be accepted, some 
further problems are presented. Let us suppose that stock of a land 
selling corporation is left in trust, as in the principal case, and sales 
are made during the existence of the Ufe estate, but no dividend is 
declared. It seems that the life tenant cannot reach these profits. 
The cases imiformly hold that nothing can be awarded to the life 
tenant as income until so declared by the corporation.^^ The courts 
will not go behind the doors of the corporation to order a dividend 
in the absence of fraud. If the remainderman is only entitled to the 
value of the stock as of the date of creation of the trust, it seems 
that the profits could be secured to the life tenant by a sale and appor- 
tionment. Or we may have a case where the land company engages in 

*Ex parte Humbird, 114 Md. 627 (191 1); Krug v. Mercantile T. & D. Co., 
133 Md. no (1918); R. I. Hospital Trust Co. v. Bradley, 41 R. I. 174 (1918); 
Miller v. Payne, 150 Wis. 354 (19 12). See also Taylor on Private Corporations 
(3d ed.), sec. 799; Clark and Marshall on Private Corporations, p. 1621. 

'Robinson's Trust, 218 Pa. 481 (1907); R. I. Hospital Trust Co. v. Bradley, 
supra, note 6. 

■Reed v. Head, supra, note 5; Matter of James, supra, note 2. 

•Earl Cowley v. Wellesley, 35 Beav. (Eng.) 635 (1866); Reed v. Reed, 16 
N. J. Eq. 248 (1863); Poole v. Union Trust Co. 191 Mich. 162 (1916). See 36 
L. R. A. (Nl. S.) 1099, 1 102, 1 108. 

*"See discussion and cases collected in Seager v. McCabe, 92 Mich. 186 (1892). 
See 36 L. R. A. (N. S.) 1099, 1102, 1108. 

'"Guthrie's Trustee v. Akers, 157 Ky. 649 (1914); United States Trust Co. v. 
Heye, 224 N. Y. 242 (1918). 
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the business of buying and selling land in addition to its principal 
business. If so, the doctrine of the principal case should be applied 
to profits arising from the land business. It is often exceedingly 
difficult to determine what is income and profits, and what is natiial 
increase in capital value, especially since the intent of the testator 
is often incompletely and imperfectly expressed. Each case must be 
governed in some measure by its peculiar facts. 

Horace E. Whiteside, '22 
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Book Reviews 

Horace E. Whiteside, Editor 

Handbook on the Law of Persons and Domestic Relations. By 

Walter C. Tiffany. Third Edition, By Roger W. Cooley. West 
Publishing Co., St. Paul. 192 1. pp. xv, 769. (Hornbook Series) 

In this third edition, Tiffany's work continues to sustain its high 
reputation as the best American compendium of the law of persons 
and domestic relations. It is clear, comprehensive and concise, 
and the editor's notes have added all the pertinent decisions to 
date. It may be suggested, however, that since the relation of 
master and servant is now regarded as one of contract and not of 
status, it might be well to omit in future editions the chapter on 
Master and Servant. 



Essays on Constitutional Law and Equity. By Henry Schofield. 
Chipman Law Publishing Company, Boston, 1921. pp. xviii,ioo6. 

The editors of these two volumes have rendered a valuable service 
in presenting to us in collected form the essays of the late Professor 
Henry Schofield. Here we have the analytical and synthetic reasoning 
of a brilliant mind thoroughly grounded, with the enthusiasm of 
the scholar, in the sources of our law. Such mental acumen and such 
mental equipment, focused on subjects in the realm of Constitutional 
Law and Equity, have produced in those fields expositions, discussions 
and solutions entitled to stand as respected authority. The reader 
of these essays is not simply treating himself to an exercise in mental 
gymnastics, for the good that such exercise will do him, but he is 
profitting by the subtle, yet lucid, development of solutions of problems 
which are not only of compelling theoretical interest but of very 
practical moment. Professor Schofield chose to strike when the 
iron was hot. It was the fact that a topic was current in judicial 
discussion that.provoked him to train his mind and pen upon that 
topic. This is obviously true of his comments here collected, upon 
then recent decisions. It is less obviously, but none-the-less actually, 
true of most of his essays. The essays on "Uniformity of Judge- 
made State Law in State and Federal Courts," "Cruel and Unusual 
Punishment," "New Trials and the Seventh Amendment," "The 
Doctrine of Haddock v. Haddock," to cite a few instances only, 
all appeared in the IlHftois Law Review as timely discussions of 
recent decisions of the United States Supreme Court. Likewise, 
the essay styled "Federal Courts and Mob Domination of State 
Courts," followed in cloSe pursuit of the same cotirt's decision in the 
case of Leo Frank, and is an inquiry as to whether the Fotirteenth 
Amendment includes such a prohibition as this: "Nor shall any 
state employ its judicial power to administer its local state law so 

185 



Digitized by 



Google 



i86 CORNELL LAW QUARTERLY 

as to deprive any person of life, liberty, or property, without a tribunal 
free from mob domination;" or, more specifidgJly, "Is the bias of 
a state tribunal, as distinguished from its results on the merits, 
a test of due process of law?" 

To read these essays is to be impressed with the fact that Professor 
Schofield's method was to proceai along a chalked line of straight 
reasoning, tmswerved by personal prejudices or sympathies; his 
prejudice was in favor of consistent and logical deductions from sound 
premises, his sympathy was with reality and practicality. Witness, 
for instance, his humorous characterization of ''peaceful platonic 
picketting" by the educational committee of a labor tmion, which 
"exists only in the minds of judges translated back among the highly 
speculative, ancient Greeks and up into Aristophanes* doud-cudcoo 
town of the Sophists built by the birds twixt earth and sky; and is 
like the perfect man and the perfect woman that nobody ever saw, 
except a scared timid little woman at a prayer-meeting, who said 
she often heard about the perfect woman, and it was her husband's 
first wife." 

His devotion to the study of the Constitution may have been due 
to his love of intricate problems or to his zeal as a champion of in- 
dividual liberty, or to both. At any rate, whether writing upon 
constitutional law or upon the prindples of equity, he chose, in large 
part, as topics for discussion various aspects of individual liberty. 
There are, for example, the essays upon "Religious Liberty and Bible 
Reading in Illinois Public Schools," "Freedom of the Press," "New 
Trials and the Seventh Amendment," the latter being a discussion 
of the question whether a judgment rendered by an appellate court 
non obstante veredicto does not impair the right to trial by jury. In 
the field of equity, he condemned the extension of injunctive relief, 
and, while thoroughly approving of the dedsion in the Debs case, 
believed "that judges in some way or other have got the idea fixed 
in thdr minds that the Debs case authorizes them to do anything they 
like in the way of governing the world and sending people to jail 
by injunction." While recognizing that there is no right to a trial 
by jury in proceedings for contempt, he contended that "if men do 
not get jury trial in such cases when they ought to h^ve it, it is not 
the fault of the legislature or the law, but is the fault of the judges." 
Conceding that the basis for equitable jurisdiction is the inadequacy 
of the legal remedy, he denies that such inadequacy exists only be- 
cause the regular and established processes of the law are temporarily 
strangled by violence, corruption, or fraud. Because of the develop- 
ment of judidal power, he felt that our system had become "lop- 
sided and court-heavy," and concluded that "happily the failure and 
imminent danger of the complete collapse of the American ex- 
periment of the last three or four decades in government by courts, 
espedally in the several states, are compelling more and more peo- 
ple to see and recognize that the right kind of executive ofiicers 
and boards can enforce some kinds of laws vastly better than the 
best courts, without any danger and with better security to the 
stability of the traditional and cherished constitutional rights of the 
people." 

R, S, S. 
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Selected Cases on Real Property. By Joseph D. Sullivan. Callahan 
and Company, Chicago. 1921. pp. 1087. 

Professor Stdlivan has collected about 306 cases for the purpose of 
bringing togeliier in a single volume "one case on each important 
principle of the Law of Real Property." The subjects 
covered include not only those topics ordinarily treated in case 
books on Real Property (Rights in Land, Titles, and Future Interests) 
but also matters usually dealt with in books on Trusts and Mortgages. 

In covering thoroughly somewhat similar fields, Messrs. Bigelow, 
Aigler, Kales, Scott and Wyman recjuired 371 1 pages, as compared 
witih the 1087 pages of Professor Sulhvan's book. It is obvious that 
the latter book can touch only the mountain tops in this vast realm of 
the law. 

For schools where separate courses are given in Rights in Land, 
Titles, Future Interests, Trusts and Mortgages, natiually this book 
will not be useful. It will be valuable only in schools which deem it 
necessary or desirable to give an extremely limited amount of time 
to these five subjects, and therefore are compelled to compress the 
instruction into the smallest possible space. Apparently Professor 
Sullivan's book is designed for use in the Georgetown Law School, 
where in the second term of the first year the fidd of Real Property 
is discussed with the aid of Tiffany's text, and in the following semester 
the same ground is covered by the use of the material in Professor 
Sullivan's case book. 

G. G, B . 



A Handbook of Practice under ihe Civil Practice Act of New Tork. 

By Carlos C. Alden. Baker, Voorhis & Co., New York. 1921. 
pp. VI, 340. 

The modest proportions of this treatise on the Civil Practice Act 
makes one immediately wonder if that subject can be adequately 
covered in such summary fashion. Certainly, nothing of value 
for the practicing attorney can be so condensed. Dean Alden dis- 
avows any such purpose in preparing this volume, and, in the preface, 
expresses his design to be to offer to the student — (the student who 
is preparing for the bar) — ^'some needed assistance in acquiring 
fundamentals of practice, leaving the fuller development of his 
knowledge as needs arise." It appears from a perusal of the book 
that the author's plan is to tell the student what the rules of procedure 
are, and not to confuse him by indicating that at a particular point 
the rule has been altered and for what purpose, or that upon another 
point there may still be some tmcertainty because of former decisions 
construing sections of the Code. It may be doubted if a student 
can thus be prepared for practice, for a familiarity with the 
antecedents of any rule of law is essential for a comprehension of its 
meaning. But again Dean Alden in his preface anticipates this 
criticism when he says that **a study of the new Civil Practice Act 
and the new Rules of Court will not, without guidance, lead to a 
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working knowledge of our practice." It would seem that the useful- 
ness of the present volume is limited to assisting students, by way 
of review, in preparation for their bar examinations. 

In the preparation of this book, it is believed that complete accuracy 
has been sacrificed in the interests of brevity. For example, on page 
133 the language of Sec. 295 has been paraphrased and the woni 
"preservation" of testimony omitted. This would seem to be a 
vital word in view of the established construction of the corresponding 
provision of the Code. Again, on page 13 5 it is said : "The physical 
examination of a plaintiff under Sec. 306 is a part of his examination 
before trial (Lyon v. Manhattan Ry. Co., 142 N. Y. 298)." The 
revision of the language of Sec. 873 of the Code had seemed to indicate 
an intention of the drafters of Sec. 306 of the Civil Practice Act 
to avoid the effect of the Court of Appeals interpretation of the old 
section. On page 89, referring to the time within which a pleading 
may be amended of course, the language of Sec. 542 of the Code 
has been retained and the important change effected by Sec. 244 of 
the Civil Practice Act is not noted. 

As an author and editor of standard works on New York Practice 
and as an experienced teacher of practice and procedure, Dean Alden 
is eminently qualified to furnish the Bar with an invaluable, thoiough- 
going discussion of the problems in practice, an analysis of the changes 
effected by the Civil Practice Act and an examination of the historical 
development of the provisions of that act. It is to hoped that we 
may some day have the benefit of his labors devoted to this ac- 
complishment. 

R,S.S. 

Clevenger's Supreme Court Practice. Edited and published by 
Joseph R. Clevenger. New York. 192 1. pp 876. 

In a volume as convenient to carry as the well known pocket 
codes of procedure the editor has condensed an annotated edition of 
the new Civil Practice Act of New York sudi as is usually found only 
in annotated statutes running into many volumes. In addition to 
the text of the Civil Practice Act and the annotations the book con- 
tains the Rules of Civil Practice, the rules of the Court of Appeals, 
the various Appellate Divisions and Appellate Terms, the Supreme 
Court in the counties of Kings, Queens and New York, the State 
Board of Law Examiners, tables showing how the sections of the Code 
of Civil Procedure and General Rules of Court have been distributed 
in the new Act and Rules, or other Acts, the American Mortality 
Table, an Annuity Table, and a Time Table showing the times within 
which procedural steps must be taken. 

Wherever new material has been added to sect *'ons of the Code of Civil 
Procedure which have been carried into the new Act it has been 
bracketed, enabling the reader to make comparisons between the old 
and new sections without resort to the old code. Likewise where a 
section borrowed from legislation in some other jurisdiction has been 
added to the new material has been bracketed, the original form for 
the section being given in a foot note. 
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The annotations are not only more numerous than those commonly 
found in one volume codes but are so grouped under concise and 
pertinent statements of the holdings as to make them of great value 
to the busy judge and lawyer. No case is cited without an accom* 
panying statement of its bearing on the section imder which it is 
cited. The Revisers' Notes are printed in full. Under some of the 
new sections, notably section 209, the editor has developed the history 
of the section and its interpretation in the jurisdiction from whidi 
it came, exhibiting a practical scholarship rarely displayed in an- 
notations of statutes. Such work should receive the highest commen- 
dation from bench and bar. It is to be regretted that more of this 
has not been done, particularly under such sections as 2 7 7, abolishing 
the demurrer, and 473, providing for the declaratory judgment. In 
the supplements, which it is annotmced will be publi^ed from time 
to time, it may be extended. Work of the character done on sec- 
tion 209 takes time, and the Act has been before the public only a 
year. Aside from this feature the annotating throughout so far 
far excels anything that has been previously published in a single 
volume code of dvil procedure that it bids well to displace that type 
of annotating so annoying to the lawyer which consists in listing one 
after the other great numbers of cases which in any manner mention the 
section under which they are cited, and which all too frequently are 
so distantly related as to be of no value whatever. 

Only a casual examination of this book reveals that it has been 
edited by a lawyer for lawyers. A wealth of practical experience in 
interpreting statutes characterizes every phase of the editorial work. 
The type is new, and we need more annotated codes of this type 

0. L. McCaskiU 



Commercial Law Cases. Bv Harold L. Perrin and Hugh W. Babb. 
George H. Doran Co. New York. 1921. 2 vols. pp. xxi, 536 
(vol. i), XV, 414 (vol. 2) 

At the present time there seems to be little dispute but that the 
case book is the best method of teaching law in law schools, but 
that it is not all-suflBcient even in law schools in evidenced by the large 
number of footnotes one finds in many of the casebooks of the present 
time. From the very nature of the work there can be no such una- 
nimity of opinion as to the proper manner of teaching commercial 
or business law. The tendency at the present time, however, judging 
from the recent books on the subject, is to adopt as much of the case 
method of study as is possible considering the time that can be 
devoted to the subject. The authors of this book have sought to 
adapt it to the needs of colleges which allot different amounts of 
time to the study of the subject, by summing up the holding of the 
court in a single sentence and by cutting down the opinions and leaving 
out all tmnecessary verbiage. The instructor who has but a few 
hours for the course is thus aided and at the same time the student 
has an opportunity to study the source of the law. The cases are 
liberally interspersed with text in which the general principles of 
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law are laid down. The sdectdon of cases is good, and certainly 
in those schools where two years in devoted to tibe subject the book 
should pxpve a valuable asset, although the size of the woric, two 
voluxnes, is somewhat of a drawback in those schools in which only 
three or four hours are devoted to the subject. 
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Volume VII APRIL, 1922 Number 3 

The Regulation of Municipally Owned 
Public Utilities 

By Paul Overton^ 

In a few of the public utiKties acts adopted by the several states 
provision has been made for the regulation thereunder of municipally 
owned utilities, thereby placing them upon a precise equality in this 
r^:ard with privatdy owned utilities. Where such provisions have 
been incorporated because of constitutional, rather than economic, 
considerations, it is not unlikely that effort will be made looking to 
their repeal, in view of a recent decision of the Supreme Court of the 
United States whereby is apparently set at rest any doubt as to the 
propriety of excepting municipalities from the operation of such 
acts. In the case referred to* it is held that the Public Utilities Act 
of Illinois, which makes the rates of private electric companies 
subject to the approval of the State Commission, while at the same 
time excepting from regulation by the Commission a muxiidpality 
engaged in producing and selling electricity to private consumers, 
does not deny to the private corporation the equal protection of the 
laws guaranteed by the Fourteenth Amendment to the Federal 
Constitution. In so holding, the court, without citation of authority 
and almost without discussion, declares itself in accord with the 
view of the Supreme Court of Illinois "that the difference between 
the two types of corporation warrants the different treatment that 
they have received,"* and rejects the argument that, as a mtmic- 

Kjeneral Counsel of Los Angeles Gas and Electric Corporation, Los Angeles, 
California. 

Mr. Overton desires to acknowledge his indebtedness to Samuel Poorman, Jr., 
of the Los Angeles Bar, for his vi^able assistance in the preparation of this 
article. 

■Springfield Gas and Electric Company v. City of Springfield, 66 L. Ed. 38 
(decided November 7, 1921). 

•Id., p. 39. 
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ipality, when engaged in furnishing electricity to consumers for 
compensation or profit, is acting in its private or proprietaxy capacity, 
no distinction erists between it and a private corporation sitnilarly 
engaged that would justify the subjection of the private corporation 
alone to r^fulation by the State Commission. The opinion of the 
Supreme Court of the United States declares that the trouble with 
this argument is that "it attempts * * * to overwork the delicate 
distinction between the private and public capacities of municipal 
corporations."* 

This decision is a departure from, or at least a limitation upon the 
application of, the generally accepted rule, — ^namely, that a munic- 
ipality, when engaged in a proprietaxy business, is quoad hoc a 
private corporation and subject as such to the same liabilities im- 
posed upon private corporations engaged in similar activities. Judge 
Dillon refers to the "division of the powers of a municipal corporation 
into two classes, one public, and the other private," as being "wdl 
established."* While classifying it as "judicial l^slation," this 
learned author declares that "its necessity in order to promote 
justice, and its salutary operation as applied by the conservatism 
and intelligence of the courts have fully justified its wisdom. It is 
the law of the land."' The Springfield case, however, serves to 
check the process of judicial evolution by which this distinction has 
been established. Its result may or may not be favorable to the 
policy of mimidpal ownership. On its face it would seem to give a 
strong impetus thereto, but it may be doubted whether, in com- 
plaints to the mtmidpal authorities or in resorts to the ballot box, 
the municipal resident will find any such adequate protection from 
abuses in the public utility service rendered by his dty as that 
accorded the consumers of privately owned utilities through the 
administrative boards established by the public utilities acts. How- 
ever that may be, it is of some interest to note the points of dis- 
tinction relied upon by the court in the case referred to as sustaining 
the different treatment accorded mtmidpalities and private corpora- 
tions under the Illinois Act. 

The opinion of the Supreme Court justifies that discrimination on 
the following grounds: 

I. The private corporation is organized "to make whatever 
profit the business will allow," while a mimidpal corporation "is 
allowed to go into business only on the theory that thereby the 

«/d., p. 39. 

*Dillon on Mtmidpal Corporations (5th ed.), sec. no. 
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public welfare will be subserved/' and any gain realized ''is a gain 
to the public body." 

2. The municipal accounts ''are regulated by law and open to 
the public eye." 

When regard is had to the fact that the difference, in respect to 
profit-making, between mimidpalities and private corporations has 
little or no bearing upon the relations between the utility and its 
consumers, except insofar as the matter of rates is concerned, it is 
a little diflScult to apprehend wherein that difference bears any just 
relation to the legislative object in view in the adoption of the public 
utilities acts. Those acts provide a scheme, not merely for the r^fu- 
lation of rates, but for the prevention and correction of every charac- 
ter of abuse connected with public utility service. Under them is 
exercised a supervisory control of all such service for the purpose of 
protecting the public in numerous ways other than by inhibiting 
extortion. If regulation by a state board of a public utility operated 
as a money-making enterprise is necessary in order to give its cus- 
tomers the benefit of state protection against extortion, or against 
arbitrary discriminations, or against inadequate service, how can it 
be said that the fact that another utility of the same kind is operated 
by a municipality with no view to profit (or, if a profit is made, one 
that is "a gain to a public body"') renders it unnecessary to subject 
the latter to the same comprehensive scheme of regulation? If the 
nonprofit-making character of a public utility enterprise minimizes 
the probability of extortionate rates being imposed, can it be said 
that it has any tendency to protect adequatdy the customer against 
discriminations or inadequate service? Or can it be said that the 
public is at all protected from the evils attendant upon indiscriminate 
competition in the public utilities field, or from unstandardized 
methods of operation, by the fact that no profit is aimed at, or that, 
if a profit is made, "it must be used for public ends?"* 

In the Springfield case the court intimates that there can be no 
question of the constitutionality of legislation providing for the 
regulation of municipally owned utilities and of privately owned 
utilities by different tribunals, and holds that the fixing of rates for 
a mimidpal plant may be entrusted to the dty council. In this 
connection the court says: "A dty council has no such interest in 
the dty's electric plant as to make it incompetent to fix the rates* * *. 
The duty of its governing board in this respect * * * is public." It 
is submitted, however, that the "public" nature of this duty tends 

^Springfield Gas and Electric Company v. City of Springfield, supra, note 2, 



Digitized by 



Google 



194 THE CORNELL LAW QUARTERLY 

but slightly, if at all, to the effective protection of the city at lai::ge, 
on the one hand, and its consumers, on the other; that, while the 
financial interests of the members of the city council in the city's 
plant may not be of a character to disqualify them from fixing rates, 
their political interests are such as to constitute a very real objection 
to their acting in any such capacity; and that both the city and its 
consumers are entitled not merely to the somewhat illusory right of 
applying to the city coimdl for a redress of. grievances, but to access 
to regulatory machinery for the correction of abuses equally effective 
with that provided in the case of privately owned utilities. The 
public official is equally prone to maladministration whether or 
not his duty be public, if along with that public duty there is the 
incentive to favor his private poUtical fortunes. 

In a case arising in California, this very argument was advanced 
by counsel for the city, and to emphasize the same it was urged that 
the municipally owned utility is operated under the direction and 
control of public officials sworn faithfully to perform their duty.' 
This point proceeds upon the assumption that, in the operation of 
sudi a utility, a public official, by reason of his oath of office, is 
under a different, or more binding, legal obligation than a private 
functionary. Nothing could be farther from the fact. The law of 
the land is binding upon both alike. So far as the former performs 
governmental functions, he is in a dass apart, but when mere pro- 
prietary activities are in question, both stand on the same footing. 
The municipally owned utility, no more than its privatdy owned 
competitor, can legally charge exorbitant rates, make arbitrary 
discrinainations, or render inefficient service." The public official 
takes oath that he will conform his conduct to the law of the land, 
but the private official has to conform thereto, oath or no oath. 

It is the possibility of violation of the law by persons, whether 
under oath or not, that lies at the foundation of all regulation of 
public utilities. That in one case there may attach to the violator 
an additional stigma by reason of the disregard of his official oath 
does not tend to ameliorate the condition of the consumer or to correct 
the abuse to which he is subjected. If the tendency of the private 
official is to err on the side of financial gain, the tendency of the 
public official is equally to err on the side of political profit; and of 
the two the latter tendency is the more dangerous, as being the more 
insidious. The consumer, when he directly foots the bill for service, 
is certain to resent encroachments upon his rights. With the public 

•Los Angdes Gas and Electric Corporation v. D^artment of Public Service 
of the City of Los Angeles, 197 Pac. (Cal. App.) 962 (1921). 
wpcil V. City of Coeur d'Alene, 23 Idaho, 32 (1912). 
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* official, the natural tendency is to reduce rates and thereby curry 
favor with the majority of the citizens (the consumers) at the expense 
of a minority of taxpayers who must inevitably pay the piper when 
the consumers do not. The taxpayer, as distinguished from the 
consumer, is alwa3rs the sufferer when a mtmidpal plant is operated 
at a rate of return lower than that at which service of the same 
character can be furnished by private corporations. So that, even 
as between the two classes of citizens, — ^the consumers, merely as 
such, regarded as one class, and the taxpayers, merely as such, 
regarded as another class, — the need for a regulatory body having 
no immediate connection with the municipal public utility is equally 
necessary. There is the same objection to the performance by the 
interested privately owned utility of this adnndnistrative function 
as there is to the performance of the like function by a municipality 
with respect to a utility owned and operated by itself. In both 
cases, the administrator is made the judge of its own case, in utter 
disregard of the familiar maxim. 

With respect to the distinction based upon the right of the public 
to inspect the accounts of the municipality, the Supreme Court of 
the United States has followed precisely in the footsteps of the 
Illinois court, which declared, in support of this view, that "before 
the enactment of the Public Utilities Act, the records of public 
utilities owned by private corporations or private persons were free 
from public inspection,*' whereas the records of municipalities were 
"alwa3rs open to inspection.'*" In the statement quoted, it is recog- 
nized, that in this regard, the Illinois Act places privately owned 
public utilities on the same footing as that upon whidi municipalities 
alone had theretofore rested. Both the IlHnois court and the Su- 
preme Court of the United States, however, seem to have fallen into 
the error of regarding the former difference between municipalities 
and private corporations as still extant for the purpose of sustaining 
the classification made by the Public Utilities Act, notwithstanding 
its abolition by that very Act. Suppose that by constitutional 
amendment or by proper legislation it had been declared in Illinois 
that the records of all private corporations should be open to free 
public inspection. If the Public Utilities Act had thereafter been 
passed, its provisions, when attacked as discriminatory, could not 
have been sustained upon the ground that previous to the enact- 
ment of the statute granting free inspection of corporate records, 
private corporations were not subjected to any such inspection. 
The situation is not changed when the distinction with respect to the 

"Springfield Gas and Electric Co. v. City of Springfield, 392 111. 236 (1920.) 
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inspection of records is wiped out by the very act the other pro- 
visions of which are sought to be sustained as making a constitutional 
classification based upon the obliterated distinction. 

For the purposes of illustration, attention is directed to the pro- 
vision, common to most of the public utilities acts, requiring that a 
certificate of public convenience and necessity be procured before a 
public utility company roa^y enter new territory, or before it may 
enter a field already occupied by another utility of like character. 
It is the unquestioned rule that any statutory classification, to be 
legal, "must be based upon some real and substantial distinction 
having just relation to the legislative object in view."" To classify 
corpoxations upon the ground that the records of one are open to 
inspection, whereas the records of the other are not, would seem no 
just relation to the l^slative object that was in view in the enact- 
ment of the requirement respecting the certificate of public con- 
venience and necessity. Such legislative object was to prevent the 
manifold evils arising out of ruinous competition in lines of business 
that lend thenaselves naturally to monopoly. To say to the privately 
owned utility: "You may not enter into competition with another 
unless you first satisfy the regulatory body that the public interest 
win be served by your so doing," is a prohibition wholly uncon- 
nected with the public's right to inspect the records of sudi utility. 
It seems obvious that in passing the several public utilities acts, 
the respective legislatures were not actuated by any difference 
between municipalities and private corporations as regards the right 
of the public to inspect records. The thing prunarily aimed at was 
regtdation and control. Such publicity of records as is provided for 
is merely incidental to the main object in view. Publicity, in and 
by itself, is in no sense a regulatory measure, however helpful it naay 
be in awakening the people to the necessity for regulation. In other 
words, the need for regulation is equally present whether or not the 
internal evidences thereof contained in the corporate records are 
readily available to the public. If the abuses in the public utility 
field are a matter of common knowledge, this fact will assure the 
adoption of regulatory measures; but the actual existence of such 
abuses is the thing that calls for regulation, — and this quite irre- 
spective of knowledge or lack of knowledge thereof on the part of the 
public. In the requirement of such a certificate of public convenience 
and necessity, as in fact in the whole legislative sdieme for the regu- 
lation of public utilities, expression is given to the underl3Haig policy 
that, in the sphere of public utility activities, the permitting of 

ttMaltinckTodt Chemical Works v. Missouri, 338 U. S. 41 (191 5). 
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tmrestricted competition is niinous to the utilities themselves, and 
is also highly detrimental and burdensome to the public, — a distinct 
departure from the view whereunder competition was regarded as 
the life of trade.** When application is noade to the adnMnistrative 
body for the required certificate in order to enter a field already 
adequately served, it will presimiptively be denied. Primarily, 
of course, this redounds to the advantage of the public utility already 
serving that territory, but in the long run the advantage is reaped as 
well by the public and even by the rival. A duplication of plants 
tends to waste and inefficiency, to disastrous competition, and to a 
train of evils the burden of which ultimately falls upon the consumer. 
In what respect, then, are the evils of unrestricted competition any 
the less when one of the competitors is municipally owned, than 
when both competitors are privately owned? Is it not the engaging 
in a service in which the public generally has an interest and in 
which abuses equally aflfect the public, whether they be committed 
by a municipality, by a private corporation, or by an individual, 
that subjects a public utility to the state's regulatory power? If 
so, is not the public entitled to the same \&sbl\ safeguards, — ^that is 
to say, to safeguards equally effective for correction, — ^no matter at 
whose hands the abuses may be suffered? Are not regulatory 
measures equally essential whether the offender be a municipality 
or a private corporation? And is it not the possibility of actual 
abuses that should govern the application of regulatory legislation, 
rather than any inquiry into the facility, or lack of facility, with 
which the public may advise itself of the existence of such abuses? 
These questions at least suggest that the distinctions relied upon 
by the Supreme Court in the Springfield case are of a superficial, 
rather than a substantial, character. The characterization therein 
of the distinction between the private and public capacities of mu- 
nicipal corporations as a "delicate" one, tends to weaken the force 
of what has heretofore been regarded as a well established rule of 
law. Notwithstanding the respect due to the court rendering the 
decision, it is to be doubted whether the doctrine of the Springfield 
case will serve to promote justice to any such extent as the principle 
that is now apparently regarded by that tribtmal with some disfavor. 
The powers of mtmidpal corporations were originally wholly 
governmental. As aggregations of urban population increased, 
and as existence became more complex, to those governmental 
powers was added, from time to time, certain proprietary powers 
exercised for profitable purposes, whereby mumcii)alities were 

>K)ro Electric Corporation v. Railroad Commission, 169 CaL 466 (1915). 
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constituted "in their very nature, substitutions, on a lai^e scale, 
for individual enterprise."" Under the common law, political 
subdivisions were protected from liability while exercising the dele- 
gated functions of sovereignty. The first application of this princi- 
ple is to he found in the case of Russell v. The Men of Devon.^ The 
reasons assigned for this rule were that individual suffering was of 
less importance than the inconvenience of the public, and that this 
principle overrode the maxim that for every injury the law gives a 
remedy; that such political subdivisions were but agents of the 
sovereign, and it was the "right divine of kings to govern wrong;" 
and that the revenues of such agencies could only be devoted to 
public needs, and the use thereof in the settlement of private claims 
for damages would constitute misapplication of public funds. This 
principle of immunity, however, led to the illogical and absurd 
result of making property rights more sacred than the rights of person, 
since neither a municipality nor the state itself could take or injure 
property without compensation. In an effort to modify this in- 
justice, the courts began to distinguish between those cases of in- 
jury arising out of the performance by the mtmidpality of its purely 
governmental or ordained functions, and those occurring through the 
performance of acts which, while undertaken for the general benefit 
of the public, neither were commanded by the organic law of the 
municipality nor were essentially governmental in character. For 
injuries resulting from the latter, it soon became the established rule 
that mtmicipal corporations are liable precisely to the same extent 
as are private corporations. 

This distinction between governmental acts and proprietary 
operations has been clearly pointed out by the Supreme Court of 
the United States." In its proprietary or private character, the 
theory is that the powers of a municipality "are supposed not to be 
conferred, primarily or chiefly, from considerations connected with 
the government of the State at large, but for the private advantage 
of the compact community which is incorporated as a distinct legal 
personality or corporate individual; and as to such powers, and to 
property acquired thereunder, and contracts noade with reference 
thereto, the corporation is to be regarded quoad hoc as a, private 
corporation, or at least not public in the sense that the power of the 
legislature over it or the rights represented by it, is onanipotent."*^ 
With the exception of decisions in South Carolina, — ^in which state 

lit i*Workman v. Mayor, etc, of New York, 179 U. S. 552, 582 (1900) (dissent- 
VDS, opinion). 

i»2 Term Rep. (Eng.) 667 (1788). 

"Vilas V. Manila, 220 U. S. 34s (i9")- 

*T)illon on Municipal Corporations (5th ed.), sec. 109. 
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the anomalous doctrine has been developed that all grants of power 
to municipalities are essentially govenmiental in character, — ^the 
above test of Dillon will be found supported by every well 
considered adjudication. A noteworthy case is that of City of Gal- 
veston V, Posnainsky,^^ where it is said: "The tendency of the de- 
cisions is evidently to recognize the liability of even quasi corpora- 
tions to suit not expressly given by statute, when injury results from 
the negligence of officials or agents exercising powers purely minis- 
terial in reference to matters which cannot be said to pertain to duties 
purely public; to matters which, though in a restricted sense are 
public, yet more directly affect the welfare and pecuniary interest 
of the inhabitants of the quasi corporations, upon whose will rests 
the determination whether the given act shall be performed and how 
it shall be performed, and upon whom rests solely the expense of the 
work put in operation by themselves, through which, at least in- 
directly, they receive benefit in which the general public, if at all, 
but slightly participates. * * * It would seem that, insofar as mu- 
nicipal corporations of any class, and however incorporated, exercise 
powers conferred on them for purposes essentially public, — purposes 
pertaining to the administration of general laws made to enforce the 
general policy of the state, — ^they should be deemed agencies of the 
state and not subject to be sued for any act or omission occurring 
while in the exercise of such power, unless by statute the action be 
given; that, in reference to such matters, they should stand as does 
sovereignty, whose agents they are, subject to be sued only when the 
state by statute declares they may be. * * * Insofar, however, as 
they exercise powers not of this character, voluntarily assumed, — 
powers intended for the private advantage and benefit of the locality 
and its inhabitants, — there seems to be no sufficient reason why they 
should be relieved from that liability to suit and measure of actual 
damage to which an individual or private corporation exercising the 
same powers for a purpose essentially private would be liable." 
It is submitted that the distinction between the govermnental 
and the proprietary capacities of municipal corporations is well 
defined and is of a substantial, rather than of a delicate or meta- 
physical, character. The purely governmental ftmctions are limited 
to those "pertainiag to the making and enforcing of police regula- 
tions, to prevent crime, to preserve the public health, to prevent 
fires, the caring for the poor, and the education of the young; and 
in the performance of these functions all buildings and instrumental- 

^Ha Tex. 118 (1884). 
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ities connected therewith come under the application of theprinciple"" 
[of protection from liability]. All other functions are proprietary. 
In at least one instance, it may be noted, the highest court of a state 
has even repudiated as imsound the distinction between govern- 
mental functions and proprietary operations, and has declared that 
in every case the mode and measure of the liability of a mimicipal 
corporation should be the same as that prescribed for individuals 
and private corporations.*^ 

While the development of this well settled distinction between 
the governmental and private functions of municipal corporations 
has been invoked for the most part in actions instituted to recover 
damages for injuries resulting from negligence, no logical reason is 
apparent for limiting its application to cases in tort. Since the 
basis for the rule is that the mtmicipality, in exercising proprietary 
powers, is quoad hoc a private corporation, it is suggested that the 
municipality shotdd properly be amenable to the same regulatory 
laws as govern private corporations when exercising like powers and 
fulfilling the selfsame functions. Both derive their powers from the 
state, and both exercise such powers to the same end. The fact 
that, in the case of the municipal corporation, both govemmental 
and proprietary powers may be blended in one grant does not destroy 
the distinction, and the process of separation is not rendered im- 
possible by the confusion.** 

The opinion in the Springfield case justifies, upon the points of 
difference above noted, a classification of public utilities into those 
municipally owned, on the one hand, and those privately owned, on 
the other. It would seem, however, that the supposed classification 
is in reality based upon the character of the ownership and not upon 
the nature of the business conducted, and, accordingly, constitutes 
an arbitrary discrimination in contravention of the equal protection 
clause of the Fourteenth Amendment. It is a fundamental princi- 
ple, uniformly applied in the construction of this clause, tiiat a 
classification must rest upon some difference which bears a direct 
relation to the act with respect to which classification is proposed. 
While it is impossible to impose, at all times, obligations mathenoatic- 
ally equal ujpon all, it must nevertheless be remembered that "the 
equal protection of the laws is guaranteed, and that such equal 
protection is denied when, upon one of two parties engaged in the 

^•Chafor v. City of Long Beach, 174 Cal. 478. 487 (1917). 
••Bowden v. Kansas City, 69 Kan. 587 (190^). 

"Western Savings Fund Society v. Philadelphia, 31 Pa. 175 (1858); South 
Carolina t. United States, 199 U. S. 437 (1905). 
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same kind of business and under the same conditions buxdens are 
cast which are not cast upon the other." 

It is a matter of r^;ret that, in pointing out the supposed grounds 
of distinction between munidpalities and private corporations, 
when both are engaged in public utility activities for compensation, 
the Supreme Court in the Springfield case does no more than assert 
those grounds without noticing tiie specific arguments opposed to its 
view. However, that case definitely established the validity of 
statutes regulating privately owned public utilities, and exempting 
from their operation their mtinidpally owned competitors. It 
will be of interest to note the effect of this decision upon the views 
hereafter taken by the courts in future cases of the separate chssifica- 
tion of private corporations and municipalities, — such, for example, 
as that involved in eminent domain proceedings arising under statutes 
declaring that, where property appropriated to public use is sought 
by a municipality for the same or any other public purpose, such 
purpose shall be deemed "a more necessary public use than that to 
which it has already been appropriated."" 

"Cotting V. Stodc Yards Co., 183 U. S. 79, 11 i (1091); GuK, Colorado and 
Saota Pe Railxoad Co. v. Ellis, 165 U. S. 150 (1S97). 
"Code Civ. Ptoc. (Cal.) sec 1240, subdiv. 4. 
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The X-Ray in Court 

By Lyman P. Wilson^ 

A study of the development of ideas in the medical and legal pro- 
fessions is a study of contrasts. The one, of necessity, must be 
progressive. Its eflSdency, its success, its value depend upon its 
ability to keep at the inimediate heels of advancing science. A 
phjrsician who is not abreast of the very latest development in his 
field can not be said to be living up to the ideals of his profession. 
On the other hand it is equally dear that the law must be reasonably 
conservative. Safety is more imperative than speed, though the 
layman may chafe at the lagging pace with whidi the law noakes 
advance. We might grant that it would have been fatal for the 
medical world to have adopted the prindple of ** stare decisis*' and 
that the recognition of this prindple only a few generations ago 
would mean that the phj^cian and surgeon would be today a barber 
who practices blood-letting between shaves. It is equally true that 
if the legal world had handed its naadiinery over to legislative and 
popular tinkering the result would have been as futile and lamentable 
as a boy's inventory of the contents of his first Waterbury watch. 
The physician may, in acoordanoe with the development of sdence 
and without necessary prejudice to anyone, abandon even those 
prindples now supposed to be fundamental and most firmly fixed. 
The jurist, on the other hand, cannot introduce radically new de- 
ments into his sdieme without first giving careful consideration to 
sweeping adverse results whidi may be produced in the entire com- 
munity, by disturbing that thing whidi Dean Pound has aptly 
designated as the sodal interest in security. To these very diversi- 
fied professions must we look for such applications of the X-ray as 
have found their way into court, for as yet no case has appeared in 
the reports in which there was use of the X-ray upon anything other 
than the human body. Despite their differing temperaments these 
two professions are more nearly on a common ground than one 
might suspect, though the legal profession cannot yet fairly say that 
it has met sdence half way. 

^Professor of Law, Cornell University College of Law. 

(The writer wishes particularly to acknowledge his indebtedness to Professor 
J. S. Shearer of the Department of Physics at Cornell University, for his valuable 
suggestions.) 
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While the judge and lawyer needs must know something of every 
man's business, they cannot be expected to be technical experts in 
every line. The application of the X-ray in our courts will, therefore, 
in this article be discussed upon the assumption that court and 
lawyers possess at least the information that can be gained from the 
current reports, supplemented by any standard encyclopaedia. As 
individuals, it must be assumed that each judge and every lawyer 
knows that the modem application of the thing we call the X-ray 
resulted from a discovery by Professor Roentgen at Wurzburg, 
announced early in 1896, that a fluorescent light was produced when 
an electric current was passed through a Crooke's vacuum tube, 
and that a fluorescent screen would glow when placed near such][a 
tube. It must be assumed that our jurist now knows that the new 
excitant was a new kind of wave motion produced by an electrical 
bombardment within the tube of particles from the n^;ative pole 
(cathode) then impinging on the glass tube, but now directed against 
a metallic target placed at an angle within the tube. He must be 
held to know that the X-ray is itself not light and does not illuminate, 
but that it does affect the photographic plate just as ordinary light 
does. He must know that this ray passes through materials whidi 
are highly opaque to ordinary light, but only with difficulty pene- 
trates lead glass which is freely transparent. He may not know 
that these rays travel as intermittent waves but he must know that 
they seem to travel in straight lines from their source. The jurist's 
knowledge must tell him that these rays are transmitted through 
substances in an approximately inverse ratio to densities, and that 
this fact is of the utmost importance in interpreting radiographs 
("photographs") of the human body or other objects. He must 
know that these "photographs" are not pictures of objects at all, 
but are only permanent records of "X-ray shadows," which are not 
exactly comparable to shadows cast by objects in ordinary light, 
although the word "skiagraph," sometimes used, means loosely "a 
shadow record." It must also be taken as common knowledge that 
these X-ray shadows become visible whenever a fluorescent screen is 
interposed between the observer and the object which is before the 
X-ray tube. He must know, though a surprising number of the 
legal profession apparently do not, that you cannot with the X-ray 
look into the human body as you may look into a house through an 
open window, nor is the information it can give you exactly the in- 
formation which you could get regarding the inmates of a house, 
whose silhouettes are by the light within cast upon translucent 
window shades. Our jurist must recognize the X-ray as an ex- 
tremely dangerous agency, which, though it produces at the time of 
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application no sensation of heat or pain, may after an interval produce 
a "lesion commonly designated a 'bum/ but which has no similarity 
to an ordinary bum. Up to a certain application, there follows a 
slight, temporary reddening of the skin, similar to a sun 'bum' and 
following much the same course. With increased dosage or ex- 
posures too often repeated, a serious inflammation of the skin and 
underlying tissue results. Such lesions are often difficult to heal, and 
by constant irritation sometimes develop into a type of malignant 
growth." X-ray bums may even produce death.** Our jurist must 
recognize that the X-ray is not a pla3rthing, or an instrumentality 
to be placed freely in the hands of the raw amateur. He may not 
know the scientific difference between "hard" and "soft" ra3rs, but 
he must know, if he pays even passing heed to current advertisements 
or to articles in magazines devoted to "popular science," that great 
steps have been taken in the direction of safety in the use of X-rays, 
and that burning thereby is becoming less and less excusable. He 
may not be familiar with the "Coolidge tube" and its latest type of 
cooling device; he may not even know what an X-ray tube looks 
like, but he is bound to know that, during the recent war, consider- 
able use was made of the X-ray in testing naaterials in the manner 
originally suggested by Professor Roentgen. Nor can he fail to 
remember that the X-ray has curative properties as well as destmctive 
ones, and that new results of this kind are at all times possible. 
There seems to be little reason for our jurist to know such things 
as that the X-ray ionizes a gas through which it passes, oir that 
secondary X-rays can be obtained from substances upon which 
primary rays impinge. In other words, while we cannot expect 
our judge or lawyer to tell us the difference between a diffraction 
gmting and a milliampere, we certainly are justified in expecting 
him to partake reasonably of those things that, now-a-days, are 
ahnost common knowledge. 

In the twenty-six years since its discovery the X-ray has in the 
law made ahnost the complete swing of the pendulum from timorous 
acceptance* to implicit tmst.' In the medical world the announce- 

^In State v. Lester, 127 Minn. 282, 149 N. W. 297, L. R. A. 1915 D 201 (1914), 
in sustaining an indictment for manslatighter by careless application of X-rays 
the court took judicial notice of their very dangerous nature. 

"Miller v. Mmtun, 73 Ark. 183, 83 S. W. 918 (1904). Objection to plates was 
based on inherent weakness and fallibility. "Expert" said nobody knew any- 
thing certain about the X-ray. Court said jury could not be misled when every- 
body admitted the thing was yet an experiment. 

•Frescott V. Franks, in Ark. 83, 163 S. W. 180, Am. Cas. 1916 A, 773 and 
note (1914). This case treats the radiograph as self-authenticatmg. The 
witness testified that he was not a graduate of any medical school but had been 
practicing medicine and surgery for fifteen years; that he had had no experience 
with the A-ray; that he saw a plate placed under the patient and the tube above 
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ment that Dr. Bergmann had in Germany located and inemoved lead 
pellets from a gun-shot wound, locating them by X-ra3rs after probing 
had failed, was followed by immediate experimentation developing 
into general application in this country. Within a year after the 
announcement of Professor Roentgen's discovery the first case ap- 
peared in America.* In this case the defendant's objection to the 
"photograph" was placed on the ground that there is no means of 
verifying the picture as a correct representation since the thing 
portrayed was not visible to the eye. It will be observed that 
counsel were here laboring under a misconception of what the "pic- 
ture" showed, in that they proceeded upon the notion that it is the 
picture of a bone, whereas it is only the picture of a shadow of a bone 
or more correctly a record of the outlines of the shadow. The 
opinion of the court, while somewhat over-laudatory of the legal 
profession, shows a commendable open-mindedness. 

"The law is the acme of learning throughout all ages. It 
is the essence of reason, wisdom and experience. Learned 
priests have interpreted the law, have classified reasons for 
certain opinions which in time have become precedents and 
these ordinarily guide and control especially trial courts. 
We must not, however, hedge ourselves about with rule, 
precept and precedents until we can advance no further. 
Our field must ever grow as trade, the arts and science seek 
to enter in. 

"During the last decade at least, no science has made 
such mighty strides forward as surgery. It is eminently a 
scientific profession, interesting alike to the learned and the 
tmleamed. It makes use of all science and learning. It has 
been of inestimable benefit to mankind. It must not be said 
of the law that it is wedded to precedent; that it will not 
lend a helping hand. Rather, let the courts throw open 
the door to all well considered scientific discoveries. * * * 

him and the exposure made. Thereafter the plate was delivered to a photog- 
rapher to be developed, the plate in court being identified as the same one. 

Quinn v. Flesher, 85 W. va. 451, 102 S. E. 300 (1920), seems to be too easily 
satisfied. The court holds that there is sufficient proof of accuracy of representa- 
tion when it appears that the physician, who made the exposure injected the 
plate, and notified the physician in charge, who applied the treatment which would 
have been proper if tnat conclusion were correct. The fact that the injury re- 
sponded to this treatment was taken as proof that the plate correctly repre- 
sented the condition there existing. 

Lupton V. Southern Exp. Co., 169 N. C. 671, 80 S. E. 614 (1915). goes into the 
realm of peculation to discover justification for receiving the plate. 

Kimball V. Northern Electric Co., 159 Cal. 225, 113 Pac. 156 (191 1). In this 
case the court on appeal assumed that since the witnesses were auly qualified 
suigeons they had taken the customary steps to secure accuracy. 

•Smith V. Grant (Dec. 3, 1896) 29 Chi. Leg. News 145. A picture of the 
neck and head of the femur bone was admitted. 
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We believe it to be our duty, if you please, to be the first 
to so consider it in admitting in evidence a process known 
and acknowledged as a detenninate science." 
The next case in order seems to have been Tish v, Welkei* in which 
two negatives had been made, one on May 9, 1896, and the second 
on Oct. 24, 1896. The Haynes Murder TriaP at Watertown, New 
York, appears to have been the first criminal case in which the X- 
ray picture was used. This case excited rather wide comment at the 
time. The case of Wittenberg v, Onsgard' is the first case in which 
error is alleged for failure to halt trial to allow an X-ray picture to 
be taken or an X-ray examination to be made. After five years, 
the Wisconsin court found it necessary* to repeat the argument for 
admissibility which had been presented in Smith v. Grant. ^ While 
there was a great increase in the use and application of the X-ray, as 
late as 1918 a court took judicial notice that X-ray machines were 
not so commonly used that a prospective purchaser could by any 
reasonable inquiry learn the value of such an outfit.^® But in 1919, 
the New York Court" took judicial notice of the fact that X-ra3rs 
were a common adjunct to hospitals the world over, and inferred 
that a supposed sprain would have been disclosed to be a fracture 
at Barbadoes, which was the next port of call after the injury, if 
only the injured man had been taken to the hospital there. 

There is no satisfactory evidence that the courts have kept in 
sufficiently close touch with the development of the X-ray science, 
since there seems to be the greatest diflBculty in getting beyond the 
most elemental problems in this field. Here and there courts have 
shown tmusual progress and there are at least three recent cases 
which are highly commendable for the manner in which this new 
science is applied. The cases of Hunter v. Burroughs,^ Runyan v. 
Goodrum}^ and Evans v. Clapp^^ are worthy of study by any person 
interested in the development of the legal aspects of the X-ray. 

»5 Oh. S. & C. PL Dec. 725, 7 Oh. N. P. 472 (May 28, 1897). 

•56 Alb. L. J. 309, 15 Medico — Legal Journal, 246 (October, 1897). X-ray 
plate offered to show that a foreign object was not a whole bullet. 

^78 Minn. 342, 81 N. W. 14, 47 L. R. A. 141 (1899). 

■Mauch V. Hartford, 112 Wis. 40, 87 N. W. 816, 11 Am. N^. Rep. 63 (1901). 

*Supra, note 4. 

*»S<dieidel Western X-ray Co. v. Bacon, 201 S. W. (Mo. App) 916 (1918). 

"Leone v. Booth Steamsnip Company, 232 N. Y. 183 (192 1) dverrulmg same 
case 189 App. Div. 185; 178 N. Y. Supp. 620 (19 19). Vessel did not put in at 
Barbadoes because she was carrying a wireless ou&t contrary to British regula- 
tions. 

"123 Va. 113, 96 S. E. 360 (1918). 

»228S. W. (Ark.) 397; 13 A. L. R. 1414 and note, (1921). Citing numerous 
medical and scientific authorities and many legal authorities are collected in note. 

1^31 S. W. (Mo.) 79 (1921). This case is to date probably the most carefully 
considered and best stated decision in the reports. 
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The geographical distribution of cases dealing with this field is 
decidedly peculiar. One might expect to find them grouped in 
clusters in the industrial states or at highly populated centers, but 
this seems not to be the case. In round numbers, fifty per cent of 
the cases are in the Mississippi Valley and sixty per cent are within a 
radius of 500 miles from Davenport, Iowa. Texas has more re- 
ported cases than New York, and Pennsylvania seems to have none 
at all. In order of the number of reported decisions the five highest 
states are Illinois, Texas, Missouri, Iowa, Minnesota. Nor do the 
problems presented take the wide scope that was to be expected 
from the multitude of applications of the X-ray suggested in the 
first 3^ear after its discovery. A discussion of its use by the lawyer 
and by the medical man practically tells the story of the X-ray in 
court. For the lawyer, the X-ray is practically linited to the field 
of evidence; while the physician and surgeon is concerned with 
it as a curative agent and a dangerous agency. There is no choice 
but to accept this division in the review which follows. 

I. The X-ray in the Field of Evidence 

A. ADMISSIBILITY Ijl GENERAL — COMPARISON WITH 
ORDINAkT PHOTOGRAPHS 

It is an old trick of our law to assign a newly received idea an old 
name or to attempt to crowd it into an old cat^ory, thus by force 
produdng a mechanical uniformity, sometimes at variance with 
actual fact. Having thus classified, it is the frequent practice to 
assign the characteristics of the new grouping to the new member of 
the group, without strict regard to whether these characteristics 
naturally inhere in it or not. Of course it was by this means that 
our law escaped the choking effects of rigid formalism" but not all 
the results of such a process have been hai)py and some have been 
quite awkward. In determining the principles upon which X-ray 
plates and pictures should be admitted there is no doubt but that 
consideration was given to their true nature and function. On the 
other hand, there seem to be cases in which the courts were influenced 
by the fact that the thing presented was called a "picttire" and was 
produced by the employment of the materials and chemical processes 
in daily use by the commercial photographer. There is no reason 
for complaint about the standards of admissibility then established, 
for it is clear that truth and accuracy are sufficiently protected by 
the tests applied to ordinary photographs, and that these were with 

"See Chapter VII, The Spirit of the Common Law, by Dean Pound. 
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propriety transferred to radiographic plates and prints, by the 
blanket declaration that the principles applicable in the old field 
also govern the other.^* A very large number of courts seem to 
have stopped with the declaration that this new bit of evidence was 
a "picture" and seem not to have asked the question, "A picture of 
what?'' If the question was asked at all, it was answered, "Of the 
bones of course,"" for it will be observed that the conception of the 
importance of having a plate or picture "read" correctly has been 
slow in gaining proper recognition in our courts. Here and there 
courts have aimounced that these were not "pictures" of the bones 
or other dense objects placed before the photographic plates but only 
shadow tracings,^* while others, like Bruce v. BeaU^^ display the acme 
of credtdity. In that case the court speaks of the testimony of an 
expert witness as follows: 

"He testified * * * as a fact that by the aid of the X-ra3rs he 
was enabled to see the broken and overlapping bones willi his 
own eyes, exactly as if stripped of skin and tissues, they 
were uncovered to the sight * * * New as this process is, ex- 
periments made by scientific men * * * have demonstrated 
its power to reveal to the natural eye the under structure of 
the human body, and that its various parts can be photo- 
graphed as its exterior surface has been and now is."*® 

''The rule is generally recognized and is specifically announced in the following 
. — ^Bckles v. Boyian, 136 111. App. 258 (1907); Berg v. Mitchdl* 196 Dl. 



App. 509 (1915); State v. Matheson, 130 Iowa 440, 103 N. W. 137, 114 Am. 
St. Rep. 427 and note, 8 Ann. Cas.^o and note (1906); Ingebretsen y. M. & St. 
L. R. Co., 176 Iowa 74, 15 '' 
162 S.W. 536.5 - - - 

Ky. 376, 230 S. _ , ^ ,, ^, 

(Tex. Ciy. App.) 135I1918) ; Miller v. Dumon, 24 Wash. 648, 64 Pac. 804 ^1901); 
Kimball y. Northern El. Co., supra, note 3; Lupton y. Southern Ex. Co. supra 
note 3; Mauch y. Hartford, supra, note 8; Stokes y. Long, 52 Mont. 470, 150 Pac. 28 
(1916); and see Thompson on N^ligence, Sec. 7877, 22 C. J. Sec. 118 (2; p. 916, 
*Tor example see, — Dean y. Wabash R. Co., 229 Mo. 425, 129 S. W. 953 




(1910); Bruce y. Beall, 99 Tenn. 303, 41 S. W. 445 (1897). 
"De Forge y. N. Y., N. H. & H. R. Co., 178 Mass. 59, 59 N. 
Rep. 464, 9 Am. N^. Rep. 501 (1901). "It is entirely dear from the testimony 



that the picture on the glass plate was not taken by a lens, but by an X-ray 
machine; and that it was the mipression of a shadow and not the reflection of an 
object. * * * While a picture taken by an X-ray can not be yerified as a true r^re- 
sentation of the subject in the same way that a picture made by a camera can be, 
yet it should be admitted if properly taken." Compare, Missouri, K. & T. R. 
Co. V. Coker, 143 S. W. (Tex. Ciy. App.) 218 (191 1). It is also dear thatthecourt 
might haye carried the analogy inyolyed in the term "X-ray machine" farther 
and haye classified the plate as a "sdentific mechanical record," thus ayoidingthe 
implications arising out of the word "picture." — ^For analogy see Missouri K.& 
T. R. Co., y. Headker, 168 S. W. (Tex. Ciy. App.) 26 (1914). 

"5tf/>ra, note 17. 

*K^mpare the language of the court in Mauch y. Hartford, supra, note 8. 
"The X-Ray process of the laying the human frame bare to the e^e and trans- 
ferring the appearance thereof by the photographer's art as in ordmary cases of 
photographing objects." 
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Here it is obvious either that the court has not grasped or that the 
expert witness has not stated the fundamental principles underlying 
X-ray photography. Perhaps these are now universally understood. 
Certain decisions in the courts furnish ground for doubt upon this 
point. Plates and photographs have been submitted to juries as 
though the above statement were a scientific verity. It is not true 
that we see within the body "the bones and under structure, exactly 
as if stripped of skin and tissue," and if it were not for the persistence 
in treating radiographic plates and prints as though this statement 
were true, no emphasis upon their true nature would here be neces- 
sary. The tissues of the body are translucent only and not trans- 
parent, even in the strongest light. Since natural light is apparently 
the only excitant which affords us vision, it is evident that the state- 
ment that one sees the internal arrangements of the himian body is 
slightly overdrawn. Let it be remembered that the X-ray seems to 
affect none of the special senses, and that there is in connection with 
it no visibility at all. Any visibility which may appear is entirely 
secondary to such a ray. Certain substances (calcium tungstate or 
platino-barium chloride) when excited by the X-ray glow and be* 
come visible. These substances become more strongly fluorescent 
with stronger excitation. Therefore, if between the X-ray tube and 
a screen coated with these substances, there is interposed a sub- 
stance through which these rays will not pass, only those portions of 
the fluoroscopic screen, which are struck by these rays will glow, and 
there will become visible a pattern, which is identical in contour to 
the shadow that the same object would cast upon the same screen in 
ordinary light. If the object placed before the fluorescent screen has 
var3nng densities so that the X-ray will pass through it in some 
places more readily than in others, there is produced the effect of 
superimposed shadows of parts of varying opacity. In this way the 
bones are outlined by heavier shadows running through the lighter 
shadows of the tissues. In effect the observer sees only tiliese shadows. 
If a "picture" is desired, a photographic plate takes the place of the 
screen. Since the X-ray affects a photographic plate in the same 
maimer as does ordinary light, those portions of the sensitized plate 
upon which the rays strike will be affected, while those which are 
partially or wholly shielded by substances through which the rays 
do not pass, or through which they pass with varying difficulty, will 
be affected not at all or in less degree. In this way, by developing 
the plate so exposed, we secure a permanent record of the X-ray 
shadow which was cast by the object placed under the tube, in which 
those portions nearer the plate are more sharply outlined than those 
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farther away. There are reasons which xnake the photographic 
process, for some purposes, preferable to the fluoroscope. The 
fluoroscopic shadow lacks the fine details that show on the radio- 
g-^aphic plate. The plate is a permanent record, which may be 
kep' indefinitely and studied at leisure and for as long intervals as 
may be desired. For certain observations, as for example of the 
digestive tract, the fluoroscope performs a function which the plate 
cannot. Both may be necessary to a complete X-ray examination. 
Let it be remembered that in the X-ray plate there is only slight 
suggestion of surfaces or general characteristics, and that this sug- 
gestion is the result of differing densities in the various portions of 
the part photographed. Practically, the record is limited to contours 
and densities. There is no such thing as real perspective in an 
ordinary radiograph, but this quality may be imparted to a degree 
by making stereoscopic exposures. The only approach to per- 
spective in the ordinary plate lies in the fact that the object nearer 
the plate will be outlined by the sharper shadow, and that varying 
opacity produces an effect of light and shade in the plate which may 
give the appearance of roundness to the portion so exposed. 

In adopting the rule that the same tests of admissibility in evi- 
dence shall apply to a radiographic plate or picture that are applied 
in the case of other pictures, it must be remembered that these tests 
are adopted, not because the two things are identical in nature, but 
only on the theory that the adoption of the same precautions will 
be a sufficient preliminary guarantee of reasonable truth and accuracy 
in the X-ray product. It is universally accepted that a foundation 
for the admission of an ordinary photograph may be laid in two 
ways. A witness who is familiar with the person, place, thing, or 
condition which the picture purports to represent may testify that it 
correctly portrays this thing. Or the accuracy of the picture may 
be established by proof that it is the result of a process which is 
commonb known, or which by scientific demonstration has been 
shown to give correct pictorial results. In short, the photograph 
becomes admissible upon proof either of its intrinsic accuracy or of 
the accuracy of the process which produced it." The term accuracy 

*^It is considered here unnecessary to cite copious authorities on this point 
since they may be obtained from any standard authority on Evidence. A few 
characteristic cases are noted: Louisville v. Brown, 127 Ky. 732, 106 S. W. 795, 
13 L. R. A (N. S.) 1 135 (1908); McKarren v. Boston, 194 Mass. 179, 80 N. E. 
477, 10 Ann. Cas. 961 (1907); Baustian v. Young, 152 Mo. 317, 53 S. W. 921, 
75 Am. St. Rep. 462 and note (1899); Carlson v. Benton, 66 Neb. 486, 92 N. W. 
600 (1Q02); Alberti v. Raikoad, 118 N. Y. 77, 23 N. E. 35, 6 L. R. A. 765 (1889); 
Dedenchs v. Salt Lake, i4Utah 137, 46 Pac. 656, 35 L. R. A. 802 and note (1806} ; 
Selleck v. Janesville, 104 Wis. 570, 47 L. R. A. 691, 80 N. W. 944 (1899); Ligon 
v. Allen, supra f note 16. 
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as here used means only reasonable acxniracy for the purpose of in- 
fonning the jury." The basic precautionary rules which apply to 
all evidence apply here as well. The subject matter of the picture 
must be relevant to the ssues, and must not be subversive of good 
morals, misleading in nature, or such as to stir the passion or prejudice 
of the jury. 

A discussion of terminology for its own sake is fruitless, but the 
confusing use of the term "primary evidence" as applied to photo- 
graphs demands some consideration, since the same confusion is 
carried over and appears in connection with radiographs. The 
photograph naay in some cases be primary evidence, when the issues 
turn about the photograph as an object in itself" and not where the 
issues turn upon the matter presented by the photograph, which are 
sought to be shown as existing, by offering the photograph as a bit 
of evidence. The term ' real evidence" must not be confused with 
the term "primary evidence." It is true that the photograph, the 
map, the model, the plan each in a way reproduce its original, but it is 
to be remembered that they are reproductions and not ortgituUs. 
They are secondary in nature and not primary." 

In Higgs V. Minn., St. P., (^5. St. M. R. Co.^ the court suggests 
that photographs duly verified are aids to the jury. They are not 
conclusive or unimpeachable.** 

"Photographs are competent evidence to aid the jury in 
better understanding the situation than it could if the con- 
dition were described by the oral testimony of witnesses. 
They stand so far as their credibility as evidence is con- 
cerned upon the same basis as naaps or diagrams do. Their 
correctness is not irrefutable. In each case their correctness 
depends upon the reliability, accuracy and skill of the person 
making the diagram or taking and developing the photograph. 
The correctness of a photograph is not wholly dependent 
upon the action of light. That effect is not in all cases re- 
corded with like results, and these results depend upon the 

For further collection of cases see: — 60 Cent. L. J. 406; 22 A. & E. Encyc. 
(2d ed.) 775; 10 R. C. L. 1153 ff.; 22 C. J. 913, sees. 115-117. 

"Leland v. Leonard, 112 Atl. (Vt.) 198 (1921). 

''A photograph may be real evidence in a case such as a prosecution for sale of 
obscene pictures. People v. Muller, 96 N. Y. 408, 48 Am. Rep. 635 (1884). 

•*See note imder Baustian v. Young (Cited in note 21, supra.), 75 Am. St. 
Rep. at 468. 

«i6 N. D. 446, 15 L. R. A. (N. S.) 1162, 114 N. W. 722, 15 Ann. Cas. 97— 
note (1908). 

"In Brown v. Mutual Life Ins. Co., 65 Mich. 306, 32 N. W. 610, 8 Am. St. 
Re^. 894 (1887), the court rejected a photograph offered to show good health, 
talong judicial notice that a photographer's business was to make the sitter appear 
at his best. (That is, the more expert he is the more nearly he is bael to pose a 
potato and get the picture of a peach). 
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eflSdency of the camera and the efficiency of the operator. 
He xnay be an expert or an unskilled axnateur. It cannot 
be disputed that the photograph rests upon human testi- 
mony as to its correctness, and when unverified carries no 
conviction as to its correctness." 
Here the court quotes from Wigmore on Evidence, section 790: 
"It is sufficient to note at this point that by universal 
judicial concession a map, model, diagram, or photograph 
takes an evidential place only as a non-verbal mode of ex- 
pressing a witness' testimony." 
The court in BausHan v. Young*' speaks to the same effect: 
"They are of the same character of evidence as diagrams 
and pictures drawn by hand * * * not in themselves evidence 
at all, but representing to the eye what the witness declares 
was the real appearance of the thing at the time he saw it. 
Diagrams, drawings and photographs are resorted to only 
because the witness cannot with language as clearly convey 
to the minds of the court and jury and the scene as the light 
printed it upon the retina of his own eye at the time of which 
he is testifying. * * * It may generally be regarded as a rule 
that they are never admitted but as secondary evidence. * * * 
The weight to be given to this class of evidence * * * de- 
pends on the character of the thing shown in evidence. As 
a diagram drawn hasttily or by an unskilled hand does not 
receive the same consideration as one drawn to scale by a 
mathematician, so the art of photography does not render 
equally trustworthy results in the hands of the skillful and 
the unskillful artist. The art of photography is also not 
exempt from the possibility of perversion and of being the 
means of creating false appearance." 
If to this we add the statement from section 790 of Wigmore on 
Evidence, that when taken alone they are "testimonial nonentities" 
which must come into evidence upon the credibility of some witness, 
the error of referring to every photograph as "primary evidence" 
becomes obvious.** Because of the faithfulness with which minute 
details are reproduced, the title given them in Vol. 22 Corpus Jtiris 
at p. 992, seems most exactly descriptive, namely "best secondary 
evidence." We shall see, however, that there is some doubt about 
the universality of this term when applied to the radiograph. 
As above suggested, the courts have transferred bodily the rules 

^ Supra, note 21. 

'•As a type of a considerable ntimber of cases using this term in this manner 
see. Sellers v. State, 91 Ark. 175, 120 S. W. 840 (1909). 
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relative to photographs to radiographs, and the general tendency 
has been to refer to such plates and prints as secondary evidence. 
Despite the fact that the case of State v, Matheson,** at first reading 
may seem to announce that the radiograph is primary evidence, a 
fair interpretation of its language leaves it apparently an awkward 
statement of the rule which admits a radiograph upon proof of 
accuracy of the process which produced it. Starting with Smith 
V. Grant *^ in whidi the court said: "These exhibits are only pictures 
or maps to be used in explanation of a present condition, and there- 
fore are secondary evidence and not primary," the ooiu1;s have with 
fair consistency adhered to this position." 

B. THB RULE APPLIED TO RADIOGRAPHS 

Before admission, the court, obviously, must be satisfied of the 
relevancy of a radiograph and that it represents a person or thing 
material to the issues of the case in which it is presented.** The 
radiograph is not self-authenticating. It must be verified by evi- 
dence outside itself." 

The statement in the case of Ligon v. Allen*^ seems acceptable. 
Speaking of radiographs, the court says: 

"A photograph can falsify just as much and no more than 
the human being who takes it or verifies it.* * * The fallacy of 
the argument here occurs in assuming that the photograph 
can come in testimonially without a competent person's oath 
to support it.* * * If no witness has thus attached his credit 
to the photograph, then it would not come in at all, any more 
than an anonymous letter should be received as testimony." 
Since reUanoe is so strongly placed upon the process by which the 
radiograph is produced, the fields of competency and of credibility 
overlap, and the judge in determining the admissibility of a radio- 
graph will have to take into consideration certain elements which 
will afterward have to be considered by the jury in giving weight to 

'^Supra, note 16. 

^^Supra, note 4. 

■^KimbaU v. Electric Co., supra, note 3. "Used like any other chart for illus- 
trative purposes." Bruce v. Beall, supra, note 17. "To illustrate and make 
plain his statement." Geneva v. Burnett, 65 Neb. 464, Qi N. W. 275, 58 L. R. A. 
287, loi Am. St. Rep. 628, 12 Am. N^. Rep. 104 (1902). X-ray picture^is 
secondary evidence. The bones themselves are primary. Ligon v. Allen, 
supra, note 16, "Pictorial communications of a c^ualified witness, who uses this 
method of commtmication instead of, or in addition to, some other method." 
Dean v. Wabash, supra, note 17. 

"Walsh V. Frankenthaler,i86 App. Div., (N. Y.) 62, 173 N.Y.Supp. 764(1919); 
Lake Shore R. Co. v. Hobart, 32 Oh. C. C. 154, 13 Oh. Cir. Ct. N. S. 592 (1909). 

"Davis V. Dunn, 90 Vt. 253, 98 Atl. 81, Ann. Gas. 1918 D, 994 (1916). 

^Supra, note 16. 
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the radiograph as evidence. Herein are included matters which 
would be of relatively less importance in the case of an ordinary 
photograph. These things are suggested in the opinion in Bruce v. 
Beall^ 

"It is not to be tmderstood. however, that every picture 
taken by the cathode or X-ray process would be admissible. 
Its competency, to be first determined by the trial judge, 
depends upon the science, skill, and intelligence of the party 
taking the picture and testifying with regard to it, and that 
lacking these important qualifications it should not be ad- 
mitted." 
The same expression is found in Watthaus and Becker, Medical 
Jurisprudence.*" 

**The mere introduction of a negative, however, should 
not be suflBcient. The ability of the operator to produce 
as well as to interpret the same should be questioned. The 
operator himself should be required to testify as to the tech- 
nique employed, as well as to the developing, especially any 
means whereby the plate had been artificially changed to 
bring into relief certain features.'* 
In one respect, this statement is altogether too strict. It is 
framed upon the theory that the average physician and surgeon, or 
Roentgenologist, whom we are coming to recognize as a specialized ' 
member of the medical profession, will have made the plate, whereas 
it is still the rule (probably incorrectly) that a plate will be admitted 
if made by a mere technician who verifies the process by which he 
made the plate. There seems to be a present tendency toward the 
elimination of the mere technician. The courts have thus far sepa- 
rated the two tests of admissibility as will hereinafter be stated. 
There is no doubt of the necessity that the judge should with con- 
siderable care observe the inquiry into the accuracy of the radio- 
graph, and that no lawyer should fail to cross-examine with care the 
witness or witnesses upon whose testimony the plate or print is 
offered. It is possible that the plate noay have been subjected to 
special treatment, as above suggested.*^ One of the matters against 
which precaution should always be taken by the party against 
whom tiie plate is being offered is the matter of misrepresentation 
by possible distortion, or because of retouching or improper develop- 
ment of the negative, improper relative position of tube, plate and 

^Supra, note 17. 

••Vol. 3, p. 779, — cited with approval in Bartlesville v. Fisher, 60 Okla, 139, 
i59Pac. 476 (1916). 
*n3avis V. Boston £1. Co., 235 Mass., 482, 126 N. £. 841 (1920). 
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subject, failure to place proper identification marks upon the plate 
at the time it was made, and the like. Against such a possibility 
the only protection is a careful and minute cross-examination re- 
garding the process by which the plate was obtained, and a proper 
part of the foundation for introduction of such a plate must then be 
the overcoming of any suggestion of substantial inaccuracies."* 

The foundation, then, for admission is at least a reasonable prima 
facie showing of accuracy, which may be furnished in either of two 
ways. There may be testimony, by one who has seen the plate or 
picture and who knows the condition sought to be represented, that 
the plate or print reproduces the condition with reasonable accuracy.** 
In the alternative, there may be proof that the radiograph is the 
result of a proven scientific process applied in a way which experience 
has demonstrated gives satisfactory results.^^ In very nmny cases, 

•■Eckles V. Boylan, supra, note 16. "All photographs, whether of the surface 
or of matters tmder the surface, are, to a certain extent to represent things in a 
distorted or exaggerated manner and not exactly as they appear to the eye." 
Baltimore R. Co. v. Whitacre, 124 Md. 411, 431 (1915); Q2 Atl. 1060; affd. 
242 U. S. 169; 33 Sup. Ct. 33; 61 L. cd. 228. "Yet, as is weU known, the lights 
and shadows product by the angle of light may make a material difference in the 
appearance; it was, therefore, entirely proper that the witness should be fully 
examined upon this point." Hill v. Meyer, 221 S. W. (Mo. App.) 171 (1920). 
Here it was questioned whether it was proper to permit testimony to the effect 
that a hand was so distorted that it had to be held down forcibly upon the plate 
in order to get a radiograph. The court allowed the testimony as proper, but 
could have gone further and have sup:ested that it was properly to be requited 
in such a case, to ^ard against additional distortion on the plate. 

cf. Jones on Evidence (3d ed.) vol. 3» P 61. 

'*I7 Cyc. 420 — "It has been held that to constitute a foundation for the intro- 
duction of an X-ray plate in evidence, it is not essential that it appear that it was 
taken by a competent person, nor that the condition of the apparatus with which 
it was taken and the circumstances under which it was taken were such as to 
insure an accurate picture, but where it has been shown by competent witnesses 
that it truly represents the object that it is claimed to represent, uiere is sufficient 
foundation for its admission.'* Beig v. Mitchell, supra, note 16; Carlson v. 
Benton, supra, note 21. — need not snow that the picture was taken by a com- 
petent person or that the drcumstanoes present were such as to insure a correct 
picture if a competent witness testifies that it correctly represents the conditions 
present. Covington v. Bo wen, supra, note 16; Dean v. Wabash, supra, note 17; 
Eddes V. Boylan, supra, note 16; Kansas Cily M. & O. v. Swift, supra, note 16; 
Liffon V. Allen, supra, note 16; Lupton v. Southern Exp. Co., supra^ote 3; 
Miller V. Dumon, supra, note 16; Stokes v. Long, supra, note 16; Walsh v. 
Frankenthaler, supra, note 32. See also 22 C. J. p. 916^— Sec. 118 (2). Chicago 
C. R. Co. V. Smith, 226 111. 178, 80 N. E. 716 (1907), affg. 124 in. App. 627 (1906); 
State V. Matheson, 142 Iowa 414, 120 N. W. 10^6, 134 Am. St. Rep. 426 (1909), — 
Picture taken by an electrical engineer but verified t^ a physician. Chesapeake 
& O. R. Co V. Komhoff, 167 Ky. 353, 180 S. W ' " ' * 

168 Ky. 19, 181 S. W. 656 (1916); Jamesor 
(1899); Doyle V. Singer S. M. Co., 220 Mass. 

V. Kupferbog, 91 Misc. (N. Y.) i, 154 N. Y. ^ _^, _ , , 

R. Co., 222 Pa. 556, 71 Atl. 1086, 128 Am. St. Rep. 817^ (1009),— need not have 
been taken by a professional radiographer. Pecos v. Winkler, 179 S. W. (Tex. 
Civ. app.) 691 app. (1915). 

"Covington v. Bowen, supra, note 16; Davis v. Bost. EL Co., supra, note 37; 
Eddes V. Boylan, supra, note 16; Ligon v. Allen, supra, note 16; Since the X-ray 
operator cannot see it is sufficient if he verifies the process used as one which is 
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if not actually in the majority of them, both grounds have been 
present, for the plate has usually been the work of a medical expert. 
"While the cases recognize that either test is proper and that both 
may be present,** there is no reason for requiring both forms of veri- 
fication, though a recent decision^ seems to lay down such a rule, as 
follows: 

"The X-ray plates must be made the part of some quali- 
fied witness's testimony and the witness should qualify him- 
self by showing that the process is known to himself to give 
correct representations and [italics ours] that it is a true 
representation of such object." 
This rule is apparently basedion the notion that the X-ray picture 
will have been taken only by a medical expert, ignoring the increasing 
group of technicians and the probability of the field being widened 
heyoxA mere representations of the condition of the human body. 
The rule also places the standard of admissibility higher than the 
present necessities of the situation permit. A reasonable guarantee 
of truth is found in either test and there is no necessity for satisfjnng 
lx)th tests, even where it is possible to do so. No careful lawyer 
would omit either if both were possible, but no cotut would at present 
be justified in rejecting the plate if only one were proved. 

There is, of course, no requirement that the foundation for ad- 
mission shall be laid in the testimony of any one witness. For 
example, in a recently decided case** an X-ray specialist made the 
plates, another physician developed them and made the prints, 
leaving it for a specialist to certify to their accuracy. On. appeal it 
was held that all testimony as well as plates and prints had been 
properly admitted. In the initial American case on this subject 
it was said.-** 

known io produce correct results. Miller v. Dumon, supra, note i6; State v. 
Matheson, supra, note i6; Plate taken by and process voified by electrical 
engineer. Chicago C. R. Co. v. Spence, 213 111. 220, 72 N. E. 796, 104 Am. St. 
Rep. 213 (1904); Indian Cr. Coal Co. v. Walcott, 168 Ky. 534, 182 S. W. 631 
(1916); Kraus v. Ballinger, 171 111. App. 534 (1912). Qtunn v. Flesher, supra, 
note 3. This court seems to take the position that the verification by correctness 
of process is the only means by which the plate can be verified. "It is c^uite true 
that before a radiograph can be used in evidence it must appear that it was so 
taken as to represent correctly the object reproduced. Of course, it is not meant 
by this that some one must testify that it is in fact a correct representation. 
Manifestly this would be impossible, for the reason that the object thus photo- 
graphed is not visible exoq)t with the aid of the X-ray machine. What is meant 
\& that the machine is so placed and operated as to reproduce correctly the object 
brought within the radius of its activity." And see a similar statement in In- 
gebretsen v. M. & St. L. R. Co., supra, note 16. 



^Louisville v. Briggs, 185 Ky. 676, 215 S. W. 529 (1919); Griffith v. Am. Coal 
Co., 75 W. Va. 686, 84 S. E. 621, L. R. A. 1915 P 803 (1915); Miller v. Dumon, 
supra, note 16; Stokes v. Long, supra, note 16. cf. 10 R. C. L. p. 1159. 



•Barltesville v. Fisher, supra, note 36. 
^Louisville & N. R. Q). v. Briggs, supra, note 41. 
*«Smith V. Grant, supra, note 4. 
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"The defendant's counsel object to the admission in evi- 
dence of exhibits, the same being produced by the X-ray 
process, on the ground that being objects unseen by the hu- 
man eye, there is no evidence that the photograph accurate- 
ly portrays and represents the object so photographed." 
This question has recurred from time to time ever since. In 1901 , 
in DeForge v. New York, N. H. & H. R. Co.,^ the court said: 

"While a picture taken by an X-ray cannot be verified as 
a true representation in the same way that a picture made 
by the camera can, yet it should be admitted if properly 
taken." 
In 1907, in Eckles v. Baylan^ the court was faced by the objection 
that ordinary photographs were admissible (mly because they could 
be verified by the eye and that since an X-ray photograph could not 
be thus verified it was therefore not admissible. The court an- 
swered that the witness had "seen" through a fluoroscope the things 
recorded on the plate, and nodght have added that there was no rule 
such as the attorney was contending for. But not only may the 
radiograph be checked by fluoroscopic examination, but verification 
may be furnished by a subsequent operation revealing the condition 
displayed in the X-ray picture.^ But one court thought the state- 
ment that "that X-ray photograph explains the reason of the de- 
formities I found," was an insuflSdent verification on any theory.** 
In 1909, the same objection was raised in a Texas case*^ and the court 
unceremoniously disposed of it by taking judicial notice of the accu- 
racy of the X-ray process, saying : 

"It would be strange if in the trial of cases in courts, use 
could not be made of facts elicited by means of a process, 
the usefulness and absolute accuracy of which has been so 
completely demonstrated as have been photographic views 
of the bones of a living body by means of the X-ray." 
Radiographs are not inadmissible merely because a considerable 
period may have elapsed between the time when the condition at 
issue is alleged to have arisen and the time when the radiograph was 

^Supra, note 18. cf. Ingebretsen v. M. & St. L. R. Co., supra, note 18. "In 
one sense of the word no such identification is possible. A skiagraph is a picture 
of a state or condition of things which is not visible to the naked eye, and its 
correctness is at best a conclusion." (But so is any verification by comparison). 

^Supra, note 16.— See Carlson v. Benson, supra, note 21. 

^Wallace v. Penn. R. Co., supra, note 36. cf. United R. Co. v. Dean, 117 Md. 
686, 84 Atl. 75 (1912). And it is also possible that an ordinanr examination by 
manipulation may sttoce to verify the plate. — see Seaboard A. L. v. Maddox, 
131 C5a. 799. 63 S. E. 344 (1909). 

^•Kossoff V. Kupferber^g, supra, note 39. 

♦•Houston & T.C.R.C0.V. Shapard, 54 Tex. Civ.App. 596, 118 S.W.596 (1909). 
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made.*^ The length of this interval bears only upon the weight of 
the evidence and not upon its competency. Admissibility depends 
upon proof that the condition was essentially the same as on the 
date in question.^® Nor is it a prerequisite to admissibility that 
notice shall be given to the adversary that X-ray pictures have 
been or will be taken." 

There seems to be no preference for either plates or prints, if 
proper foimdation is laid, and either or both will be received." 

The question of privilege seems to have appeared in but two 
reported cases. In Shaw v. Nampcf* the privil^e of physician and 
patient was held to extend to the X-ray expert and to prevent him 
from testifying to any facts learned in consultation with the regular 
physician. The court sa3rs that he was more than a mere pho- 
tographer, but the case cannot be taken as authority for the rule 
that if he had been only a mere photographer he could then have 
testified. If the privil^e should be recognized at all, it seems clear 
that this situation might well be included within it. The much 
earlier case of Aspey v. Boikins!^ presents much the same situation in 
a sharper way. In an action against a physician for malpractice, 
the defendant called the plaintiff to the stand and asked her whether 
or not the ph3rsician, retained by her after leaving the plaintiff, had 
taken an X-ray picture of the injured knee. The plaintiff thereupon 
claimed privilege on the ground that whatever was done was done in 
treatment. The claim of privilege was allowed and this ruling was 
approved on appeal, the court sa3ang: 

**In terms, our statute only purports to render the phy- 
sician or surgeon an incompetent witness as to the matters 
therein specified, but it is evident that the protection would 
amount to nothing in the case of an honest suitor, if the latter 
could be compelled to make the disclosure. It is well settled 
in the United States, that a party cannot be compelled to 
testify to a communication made by him to his attorney for 
the purpose of obtaining professional advice." 
The vice of this ruling is apparent. The cotut seems to recognize 
the privilege in question as a right to cover up, rather than as a 
protection to the relation of physician and patient. There was here 

••Bonnet v. Poote, 47 Colo. 282, 107 Pac. 252. 28 L. R. A. (N. S.) 136 (1909); 
Taken five years after alleged negligent treatment. Krauss v. Ballin£[er, sufra, 
note 40; Two years after. Ligon v. Men, supra, note 39; some tmie after. 
Judejko V. Chicago C. R. Co., 166 lU. App. 140 (191 1). seven months. 

"Bruce v. Western Pipe Co., 177 Cal. 25, 169 Pac. 660 (191 7). 

■Chicago B. & Q. R. Co. v. Upton, 194 Fed. 371, 115 C. C. A. 379 (1912); 
Lousiville v. Briggs, supra, note 41. 

"31 Idaho 347, 171 Pac. 1132 (1918). 

•*i6o Ind. 170, 66 N. E. 462 (1903). 
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no commtinication of anything which would have been revealed by 
answering the question. There was no request for infonnation as to 
what the examination, if there was one, revealed. Would this court 
have been justified in refusing to allow the witness to be asked 
whether she took medical treatment after leaving his care? Such a 
question, as this case reveals, conceivably, might have been rejected 
because it was irrelevant, but certainly not upon the ground of 
privilege. The court simply has failed to differentiate between the 
fact of inspection by X-ray and the use of the X-ray as an aid to 
treatment. The two may run together as in the case of Shaw v. 
Nampa, in which case there is fair ground for urging the privilege. 
The rule in the Indiana case puts a premium upon doubtful strategy. 

It would seem that all the normal inferences attaching to other 
evidence should attach to X-ray plates and prints, though the cases 
are few, and in the main tmsatisfactory. Testimony having dis- 
closed that the plaintiff had had an X-ray picture ntiade, it was held 
proper for him to rebut the adverse inference, arising out of non- 
prodt^ption, by testimony showing what had become of that plate." 
Conversely, it was held not to be error to refuse to permit a plaintiff 
to show unsuccessful efforts to get radiographs, taken several months 
after defendant's aH^ed improper treatment, where it was not shown 
that the defendants took them or ever had them in possession, and it 
does not appear that the plaintiff faced any inference arising from 
non-production.'* 

While the jury may properly take the plates to the jury room for 
inspection,*' there is no need that the view of the plate be required 
to be there or in the court room, and the jury may be taken to a 
physician's office in order that the plates may be better exhibited by 
placing them in an illuminator.'* 

C. MEANING AND INTERPRETATION 

While there is a certain uniformity among the decisions as to the 
manner in which a plate shall come into evidence there is a con- 
siderable amount of uncertainty as to what shall be done with it 
after it is in. Shall the jury always be allowed to see it? Shall 
^perts be allowed to explain it? Shall they be allowed to express 
an opinion on what the plate discloses, perhaps without having that 

**Stith Coal Co. v. Crayton, 17 Ala. App. 449, 86 So. 148 (1920); Burnett v. 
Anderson, 207S. W. (Tex. Civ. App.) 540 {191 8) (semble). 

"•Bacon v. Walsh, 184 111. App. 377 (1913). 

"'Brookman v. Chicago R. Co., 116 Minn. 409, 133 N.W. 969 (1912); Chicago 
V. ^ence, supra, note 40. 

"Clayton v. Southern R. Co., no S. C. 122, 96 S. E. 479 (1918). 
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plate in court? If plates of an abnormal condition ate to be placed 
in the hands of the jttry, shall we also provide them with radiographs 
showing normal structures? These questions may best be discussed 
by taking them out of their logical or chronological order, and by 
discussing first the question whether an expert should be allowed to 
tell the jury what the plate shows, since that question involves most 
of the others. The contrariety of opinion is clear when the cases are 
examined, for the decisions reveal the following holdings: The plate 
is the best evidence, and argumentatively a witness will not be allowed 
to state his opinion of what it shows;^* the testimony of such a 
witness is acbnissible when a layman cannot be expected to under- 
stand the intricate radiographic plate.*<^ The plates must go to the 
jury, who are the sole judges of their credibility;*^ but there is grave 
doubt about the propriety of this practice.** The jury must have 
plates of normal structures for comparison;** such plates will be 
denied them because of their tendency to confuse the jury and raise 
collateral issues.** 
The only way out of this confusing situation lies in a return to 

^'Seaboard A. L. v. Maddox, supra, note 47; State v. Matheson, {sembU)si&^ 
note 16, supra; State v. Matheson, supra, note 39. Hammond v. Bloomington 
C. Co., 190 111. App. 511 (1914); Elzig V. Bales, 135 Iowa 208, ii3 N. W. 540 
(1907); Stevens v. Chariton, (query) 184 Iowa 39, 168 N. W. 310 (1918). Lsig 
V. Marshalltown, 185 Iowa 940, 170 N. W. 463 (1910), 10 N. C. C. A. 69. n; 
Hearne v. Waterloo. 185 Iowa 89^, 169 N. W. 302 (1918); Bolar v. Browning, 



(1907}; Stevens v. Chanton, (query) 184 Iowa 39, 168 N. W. 310 (1918). Lang 
V. Marshalltown, 185 Iowa 940, 170 N. W. 463 (1910), 10 N. C. C. A. 69. n; 
Hearne v. Waterloo. 185 Iowa 89^, 169 N. W. 302 (1918); Bolar v. Browning, 
168 Ky. 273, 181 S. W. I ICO (1916); Jolman v. Alberts, 102 Mich. 25, 158 N. W. 
170 (191 6); San Antonio R. Co. v. Stewart, (specifically rejecting Marion v. 



C. Co., 190 111. App. 511 (1914); Elzig V. Bales, 135 Iowa 208, 112 N. W. 540 
' ^ <r. Ch ' - - ... - 

, 185 
rloo. 
.. S. \V 
170 (191 6); San Antonio ft. Co. v. Stewart, (specifically rejecting Marion v. 
Coon, infra, note 60) 178 S. W. (Tex. Civ. App.) 17 (1915). 

*K!ompare the following cases: Chicago C. R. v. Smim, supra, note 39; Dean 
V. Wabsush, supra, note 17; Griffith v. Am. Coal Co., supra, note 41; Juddko 
v. Chicago C. K. Co., supra, note 50; Mauch v. Hartford, supra, note 8; Miller 
V. Dumon, supra, note 16; Missouri K. & T. v. Coker, (semme), supra, note 18; 
Pecos V. Winkler, supra, note 39; United R. Co. v. Dean, supra, note 47; Walsh 
V. Frankenthaler, siU>ra, note 32; Dooley v. Chicago C. R. CSo., 166 IlL App. 312 
(191 1); Colesar v. Star Coal Co., 255 lU. 532, 99 N. £. 709 (1912), affg. 160 HI. 
App. 251 (191 1); Hunt V. Illinois Southern, 196 111. App. 530 (1915); Thomas v. 
Commonwealth, 167 Ky. 708, 181 S. W. 365 (1916); Chapko v. C. B. & Q. R. 
Co., 138 Minn. 470, 164 N. W. 366 (1917); Marion v. CSoon Constr. Co., 216 
N. Y. 178, no N. E. 444 (1915), aflfg. 157 App. Div. 75, 141 N. Y. Supp. 647 
(1913); Saas V. Hindmarsh, (semhle) 184 N. Y. Supp. (N. Y. App. Div.) 467 
(1920); Russell V. Borden's Milk Co., {semhle) 53 Utah 457, 174 Pac. 633 (1918); 
Vii^ginian R. Co. v. Bell, 1 18 Va. 492, 87 S. £. 570 (1916) ; Sias v. Consol. Lighting 
Co., {sembU) 73 Vt. 35, 50 Atl. 554 (1901); Sheldon v. Wright, 80 Vt. 298, 6 
Atl. 807 (1907). 

*^Berg V. Mitchell, supra, note 16; Shock to sensibilities. Bruce v. Beall, 
supra, note 17; Weighed like other evidence. Chapko v. Chicago B. & Q. R. 
Co., supra, note 60; Chicago C. R. Co. v. Smith, supra, note 39; Lupton v. 
Southern Exp. Co., supra, note 3. 

<*Colesar v. Star Coal Co., supra, note 60. Cf. facts in Chicago C. R. Co. v. 
Spenoe, (note 40, supra), 

•Mcllwain v. Gaebe, 128 111. App. 209 (1906) ; Haywood v. Dering Coal Co., 
145 111. App. 506 (1908); Boddiniton v. Kansas City., 95 Kan. 189, 148 Pac 
252 (19155; Chicago R. I. & G. R. Co. v. Smith, 197 S. W. (Tex. Civ. App.) 
614 (1917) ; Virginian R. Co. v. Bell, supra, note 60. 

••Davis V. Dunn, supra, note 33. 
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elementary considerations of fact. It is true that the tests which 
furnish a satisfactory guarantee of truth in the ordinary photograph 
are also a similar guarantee in the case of the radiograph. Shall we 
carry the analogy further and noake the same application of both as 
media of proof? It is said of the ordinary photograph that 

"an ordinary photograph is the best evidence of what it 
contains and parol evidence on the subject is not admissible 
without accounting for the failure to produce the photograph 
itself."« 

In the same connection it is there said that it is usually considered 
that X-ray photographs fall within the same rule, although there 
are cases which take the contrary view.^ 

There is no disposition to question the desirability of having a 
"best evidence rule," which caUs for the best evidence the situation 
warrants, but there is felt to be every reason for adhering to the 
spirit of the rule as against the observance of an imported and some- 
what artificial analogy. Where a picture is primary evidence, as 
in case of libel or a prosecution for circulating obscene prints, there 
is no possibility of anything but an exact application of the formal 
rule. When the field of secondary evidence is entered, it is not so 
plain that there is a dear analogy between the ordinary photograph 
and the radiograph, such as to furnish justification for an inflexible 
"best secondary evidence" rule. The question of "best evidence" 
is a question of fact. Normally photographs are the best and most 
reliable evidence because they present to a jury a representation of 
every-day experience with a fidelity and accuracy not possible in 
any verbal narration. They are within the comprehension of the 
average man because they require only a normal judgment of fact. 
It must not be forgotten that there is no absolute bar against the 
presentation of opinion as to matters of fact. Wherever for any 
reason, such as great volume or complicated nature, it becomes 
relatively impossible or very highly impracticable to present the 
facts to the jury in detail, resort immediately is had to opinion, 
and the witness is allowed to summarize the results of his observation 
and to state his conclusion regarding the existence or non-existence of 
certain facts. In such a case, opinion is better for purpose of demon- 
strative proof than narration could be. Is there any reason why a 
formal "best evidence rule" should not 3deld to an opinion, which is 
better than the best guess that a jury with limited training could 
possibly make? 

•22 C. J. 992. 
•22 C. J. 992. 
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Tal^ the place of a juror, asstnning that you have the average 
information of citizens subject to jury service. Suppose that you 
were asked to pass upon the &cts demonstrated by an X-ray plate. 
How isct would your information and judgment carry you? You 
could probably discern obvious fractures, simple dislocations and 
perhaps certain distortions of the human anatomy. But could you 
take a fihn showing a radiograph of a set of teeth and say whether 
or not there were pus sacs at the roots of them? Granting that 
you could tell that there was a complete fracture of the shaft of a 
long bone, and that 3^ou could tell whether the ends were in fair 
apposition after the surgeon had reduced the fracture, what are the 
chances of accuracy in case a joint like the ankle is involved?* 
Suppose you were handed a plate and were told that it revealed a 
fracture of the os calcis or heel bone; could you tell whether the 
fracture should show as a dark line, and if you knew that in the plate 
it would appear as a dark line, could you tell just which of the many 
fines that you would see, represented the frEurture? Or suppose 
there was claimed to be a fracture of one of the vertebrae of the 
neck** or at the base of the skull what chance is there of your being 
able to demonstrate the presence or absence of a fracture? The 
plate discloses a confusing grxmp of more or less hazy shadows, 
carelessly superimposed one upon another, and through these are a 
seeming myriad of fine lines running in all directions. Which of these 
represents the fracture? Or to put the process in the manner in 
which you would have to follow it out, can you look at that plate 
and demonstrate that each line there shown is a normal manifestation, 
thereby demonstrating that there is no fracture. Occasionally it is 
said that the X-ray is not infallible, but its fallibility lies not in the 
scientific process but in the human application of that process. To 
read a radiograph requires a knowledge of normal conditions and the 
way they appear on such a plate. This means that to read, with 
any reasonable degree of accuracy, any X-ray plate that may come 
to hand one must be possessed of a knowledge of anatomy in all its 
details. He must know histology as well as pathology, for diseased 
tissues cannot be identified unless there is a basic knowledge of their 
appearance in health. Knowing these things he must understand 
the minute details of the science of radiography. Even with this 
training there is no guarantee that the plate will be read with 
positive accuracy. A sermon could be preached, and a practical 

•Tn Sias v. Consol. Lighting Co., su^a, note 60, the injury was a fracture in the 
ankle joint. 

••In Virginia v. Bell, su^a, note 60, the injury was to the neck of a railway mail 
derk; Pecos v. Winkler, supra, note 39, also neck injury. 
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one from the point of view of the radiographer, using a well-known 
text, with slight modifications: 

"Though I speak with the tongues of men and of angels, 
and have not a discriminating professional common-sense, 
I am become as sounding brass and tinkling C3nnbal/' 

Not every physician is a keen diagnostician. There is a subtle 
quality, not granted to all, which gives to some an uncanny pre- 
cision in locating the ills that lurk in the far comers of the human 
anatomy. Certain deft-fingered surgeons seem to be guided directly 
to the seat of trouble by a sense, or power, or judgment that is innate 
and not derived from study. Something of this kind makes the 
truly expert radiologist keen-eyed in reading the details upon the 
shadow record which the X-ray provides. What then remains to 
be said about the propriety of allowing a jury of highly intelligent 
laymen, to consider as a part of the evidence in a case any but the 
very simplest X-ray plate ?•• Is it not obvious that the best we can 
hope for is that it will prove to be meaningless to them and that it 
will therefore not mislead them? And may we not utter a sigh of 
relief if in spite of it our jury reaches approximate justice in the cause 
placed in their hands? Why provide a coal merchant with a set of 
analytical balances? 

It would not be fair to dismiss the matter without some attention 
to the reasons assigned by the cases for the applications which have 
been made of the X-ray plate in court hearings, and therefore, 
certain of the cases showing the more pronounced characteristics of 
these decisions will be discussed. 

With the general nature of the X-ray plate in mind, the statement 
in the headnote to Lang v. MarshaUtown L. & R. Co,J^ is almost 
astonishing: 

"Skiagraphs or X-ray photographs are the best evidence 
of what appears thereby, and physicians should not be per- 
mitted in a personal injury action in which such evidence 
is introduced, to interpret and explain same'' 

The specific objection upon which such a rule is usually laid down 
seems to be that the matter is one which the jury can determine for 
themselves'^ and that whenever the plates are available they must 
be presented to the jury,^ since to permit the witness to give his 

'"Compare the facts in Chicago C. R. Co. v. Spenoe, supra, note 40. 

^^Supra, note59. Italics are the writer's. 

"Sheldon v. Wright, su^a, note 60. Objection overrvledi "The picture is re- 
ferred to and an examination of it is ouite convincing of the propriety of medical 
testimony as to what it really shows. 

''Maudi V. Hartford, supra, note 8. Objection overruled: — "That situation 
exists where it is necessary for the non-expert to understand the complicated 
structure of the human anatomy and the existence in the human body of foreign 
lubstances or of an abnormal condition." 
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opinion is an invasion of the province of the jury.^ The language of 
Miller v. Dumon'^ puts the proposition squarely: 

"It is argued that the witness, instead of being permitted 
to express an opinion that the bone of the 1^ had been frao- 
turedp should have been conjQned to explaining what appear- 
ance upon the n^;ative indicated a fracture, and leave it for 
the jury to determine from the negative whether these ap- 
pearances were there or not." 
It is submitted that this argument is almost its own answer. 
Apply the test to a difficult situation such as a skull fracture and try 
to guess the probability of the jiuy arriving at a correct result in a 
field in which the newspapers continually carry reports of confer- 
ences of physicians which have reported that "there is probably a 
fracture of the skull, but from the X-ray plate we are unable to say 
definitely that this is so." If a jury of experts after a careful ex- 
amination caxmot draw a satisfactory conclusion, what chance has 
the untrained and unskilled jury? 

What, then, is the source of the rule? An examination of the 
rather complete line of decisions by which the Iowa court reached 
the case of Lang v. Marshalltcwn, above quoted, seems to furnish the 
answer. In 1906 the first case of State v, Matkeson^ shows con- 
siderable pains on the part of the court to assimilate the radiograph 
and the ordinary photograph, announcing that the basis of admissi- 
bility is the same in each. A year later, in the case of Ehsig v, Bales,^ 
the court said that "no argument is required to show that * * * they 
are the best evidence of what appears on them ♦ ♦ ♦ and * * * the 
court erred in permitting the doctor to testify to what appeared in 
the skiagraph." And in 1909 the second case of State v. Mathesan^ 
said that witnesses wight testify that a certain spot on the plate 
was such a spot as an imbedded bullet might make, but could not 
tell the jury that it in their opinion was a bullet. In the Ingebretsen 
case in i9is,^' the court said: 

'The present rule as to photographs, diagrams and maps 
is now very generally extended to pictures obtained by the 
Rfintgen ray." 

Mudejko V. Chicago C. R. Co., supra, note 50. Objection overruled: Court 
holds it proper for a dtily qualified expert to state lus condtisions of what the plate 
shows since an ordinary layman is unfamiliar with the X-ray machine and pictures 
and the whole matter lies within the sphere of expert knowledge and opinion. 

^^Supra, note 16. Objection overruled: Opinion so gained held to be of exadtly 
the same nattire as opinion found upon any other form of medical eTamination 
and 'equally admissable. 

^Supra, note 16. 

^Supra, note 59. 

""Supra, note 39. 

^*Supra, note 16. 
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In 1917, in the case of Stevens v. City of Chariton'^ the court ap- 
proved the giving of an opinion regarding the condition shown by 
certain X-ray plates, intimating that such opinion was pennissable 
if the plates were introduced in evidence. In the case of Lang v. 
Marshalltown L. & R. Co.,®" the position of the court is sufficiently 
indicated by two quotations. 

"An illustrative question asked by the defendant of its 
witnesses is a question asked Dr. Cheshire: 

*Q. State whether or not, Doctor, Exhibit B, does or does 
not, show a curvature of the spine as it appears in the nega- 
tive.* " 
The ruling of the court is as follows: 

"Cases are also cited by appellant, holding that it is proper 
for experts to interpret and explain X-ray plates to the jury. 
* * * They claim too that some of the cases hold that a wit- 
ness may testify as to what the photograph shows. We 
think that the questions asked in the instant case, and as 
before indicated are within the ruling of the court in Blzig 
V. Bales* * * whereit said: *As secondary evidence the pho- 
tograph represents the original, whether it be a writing, sig- 
nature or a human face. As demonstrative evidence they 
serve to explain or illustrate and apply the testimony, and 
are aids to the jury in comprehending the question in dis- 
pute. No argument is required to show that when taken 
for either purpose they are the best evidence of what appears 
on them. * * * The rule exacting the best evidence applies to 
the testimony of experts, as well as to that of other witness- 
es, and we are of the opinion that the court erred in per- 
nodtting the doctor to testify to what appeared in the skia- 
graph.' " 
The result of these cases seems, then, to be that the expert may 
testify that he has looked at the plates and that his opinion is as he 
states it, but he cannot tell the jury that on the plate is a shadow 
that was undoubtedly cast by an abnormally curved spine. He 
must at most tell them what the shadow of a curved spine looks 
like, and leave it to them to examine the plate and say in their wisdom, 
whether or not he in his professional ignorance has erred in reading 
the plate. The complaint against the rule caxmot be based upon its 
logic. The complaint which must be ntiade is that in developing the 
rule that court has been only mechanically logical and has not given 
due consideration to the highly difficult problem of correctly reading 

^^Su^a, note 59. 
^Supra, note 59. 
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the radiograph and the whole difficulty traces back to the hard and 
fast major premise : A radiograph is only another variety of photograph. 
As opposed to the dry logic of the foregoing rule in which the 
Iowa court does not by any means stand alone, a deduction, which is 
equally logical, but which takes as its major premise: the purpose 
of all testimony is to ascertain truth, should be considered. This 
deduction takes into consideration the fundamental nature of the 
radiograph. The exact point of departure of this investigation is 
well set out in a quotation from a decision by judge (now Chief 
Justice) Taft: *'When a case concerns a highly specialized art*** 
with respect to which a layman can have no knowledge at all, the 
court and jury must be dependent on expert evidence. There can 
be no other guide."*^ 

There are cases which recognize that in its fundamental nature 
radiography is a specialized art and that radiographs are not open 
books to be read at will by the casual reader. In one case" in which 
there was testimony to the effect that X-ray plates, taken to de- 
termine whether or not there was stone in a kidney, were unintelli- 
gible to any but an expert, and that even he could not tell what the 
plate showed without an illuminating box, the court said: 

"Under the state of the evidence the two X-ray photo- 
graphic plates ought not to have been admitted in evidence, 
as from the testimony of this witness they would be unin- 
telligible to the jury. This error, however, was harmless, 
as the witness testified that the plates disclosed nothing 
whatever without the aid of an illuminating box." 
In another case" involving a hip joint, it was objected that there 
was error in admitting radiographs since the jury knew nothing of the 
relation of the bones and could not understand them. This court 
said: 

"A jury of laymen, possessing no knowledge or experience 
respecting the bones and injuries thereto ntiight easily be 
misled by a mere X-ray photograph or radiograph, by which 
merely the outline of the bone can be shown. * * * They were 
used by the doctors in illustrating their evidence, and were 
fully explained and were introduced in evidence, only as 
affording a full and clearer understanding by the jury of the 
doctors' testimony respecting the condition of the plaintiff's 
injured hip and hip joint." 

"Ewing V. Goode, 78 Fed. 442 (1897). 
**Cole8ar v. Star Coal Co., supra, note 60. 
"Russell V. Borden's Milk Co., supra, note 60. 
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In other words, the plate is purely secondary to the testimony of 
the expert witness, and without such testimony should have been 
excluded as misleading."^ It would seem that nothing short of 
complete approval can be given to the ruling of Judge Pound in the 
New Yoik Case of Marion v. Coon Construction Company^ stated as 
follows: 

"I can see no error at all in this X-ray incident. The evi- 
dence shows that nobody but an X-ray expert could tell any- 
thing from the plates, and that if they had been produced 
they would have done the court, jury or the defendant's 
ordinary [italics ours] ph3rsidans no good. I do not think 
that the doctrine that an ordinary photograph is the best 
evidence of what it contains should be applied to X-ray 
pictures. They constitute an exception to the rule con- 
cerning ordinary documents and photographs, for the X-ray 
pictures are not, in fact, the best evidence to laymen of 
what they contain. * * * The opinion of the expert is the 
best evidence of what they contain — ^the only evidence. If 
there had been a demand for these pictures in court or a re- 
quest that they be submitted to the opposing experts, and 
these rights had been denied the defendant, such an error 
would be serious. But whatever harm befell the defendant, 
if there was any harm at all, came to it by reason of its own 
failure to demand what it was entitled to, and what it would 
unquestionably have received by the mere asking." 
By such a rule reasonable observance of the true nature of the 
radiograph is secured and at the same time the rights of the ad- 
versary are at all times protected by his right to demand a view of 
the plates for the purpose of cross examination, as well as for the 
introduction of adverse testimony in case there seems to have been 
an erroneous interpretation.* 

•^ith this statement compare Virginian R, Co, v. BeU, supra, note 60, — ''These 
plates would doubtless have been meaningless to the jtiry without explanation, 
out as explained and interpreted by Dr. Brady they showed a fracture (of one of 
the oervioal vertebrae), and * * * they went to the very heart of the case on the 
question of damages." 

^Supra, note 60. 

*iHanmiond v. Bloomington Canning Co., supra, note ^. "An X-ray picture 
was taken of appellee's person and doctors were permitted over objection of 
appellant to testify what the X-ray showed without producing the photograph, 
llns was error. The photograph was the best evidence of what it showed, and 
u>pellant was entitled to see them in order that he mijght properly cross-examine 
the doctor as to what they showed, and to offer testimony as to what they did 
not show." Disregarding the introduction of the term "best evidence" this rule 
becomes essentially like Marion v. Coon Constr. Co., cited in note 85. 

See also Jolman v. Alberts, supra, note 59, in which the court says, "The 
knowledge of the witness was derived from reading — interpreting — a picture. 
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There is still a third and even more strict view. There is at least 
one jurisdiction in which it seems to have been decided that even 
the strict "best evidence rule" is not strict enough for this field and 
therefore the rule is invoked that witnesses may not tell anything 
learned from the plate without producing that plate, and that even 
accounting for it would not make testimony regarding its contents 
admissible.^ The contrary and apparently appropriate rule was 
announced in the case of Quinn v. Flesher,*^ where a radiograph of an 
injured hip was lost. The condition of the hip was changed by 
treatment so that another plate could not be procured. The court 
decided: 

'If we treat the radiograph as but a copy of the then ex- 
isting condition, we have the original, which is the condition 
of the bone at the time, lost by the change in conditions due 
to a lapse of time and the treatment administered, the only 
reproduction of that condition is lost and the best evidence 
obtainable as to what condition actually existed at that 
time is the impression made upon the minds of the two 
doctors from their examination of the plaintifE's hip and the 
radiograph thereof. It was not error to admit the evi- 



This argument seems unnecessarily involved. It is obvious that 
a witness should be allowed to testify to what he saw by the aid of a 
fluoroscope*' "and the mere fact that observation by such means 
discloses the shadow of the object in question and not the object 
itself, does not make the statement as to what was observed incom- 
petent. X-ray photographs ♦ ♦ ♦ which are no less representative 
of the shadow and not of the substance are properly admissible in 
evidence."'^ The preservation of a full right of cross-examination 
ofiEers a reason for not taking the step which is apparently suggested 
in a Kentucky case," and treating a view of the plate and a fluoro- 
scopic view as one and the same thing. But it is clear that a witness 
should in a proper case be permitted to state his memory of what the 
plate contained, just as he states what he saw on the screen of the 
fluoroscope. 

If the jury is to be the judge of what is shown by a radiograph it is 

The picture was of course the best and only evidence of what it did or did not 
reve^. And while it is a matter of common knowledge that the correct reading 
of such a picture is a thing for experts, there could be no proper cross-examination 
of an expert interpreter in the absence of the thing int^reted." 

''Jolman v. Alberts, cited in note 86. 

^Supra, note 3. 

••McCollum v. Barr, 38 Cal. App. 411, 176 Pac. 463 (1918). 

••McCaulcy v. Chicago C. R. CS>., 163 111. App. 176 (191 1). 

"^Thomas v. Commonwealth, supra^ note 60. 
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obvious that they should have some standard with which to make 
comparison. As their e3q)erience furnishes no standard by which to 
reach a decision it would seem unquestionably proper to furnish 
plates showing a normal condition of the area involved. The ma- 
jority of the cases so hold. In case of injury to the rib and shoulder 
of an adult it was held proper to offer by way of illustration a plate 
of the breast of a five year old child for the purpose of showing the 
normal location of the ribs." It has been held proper to admit a 
picture from a radiograph of a normal foot, as printed in a standard 
medical work;" a skiagraph of normal feet** and the plate of a 
normal arm." In this last case the court comments upon the cor- 
rective effect of the normal plate as follows: 

"The ones admitted by the court are before us, and it is 
clearly apparent that without a representation of a normal 
elbow joint made by the same process, with which to com- 
pare the ones admitted, the jury might get a much exaggera- 
ted impression from the ones achnitted." 
In one case" the court permitted the introduction of a skeleton 
but refused an X-ray plate showing the anatomy of a normal neck 
upon the ground that to admit the plate would confuse the issues 
and raise irrelevant questions. This refusal was held to have been 
erroneous. But in the case of Davis v. Dunn,^ the offer of a plate 
showing a sound arm was rejected as tending to raise collateral 
issues, such as actual normality of the wrists shown in the plate 
offered for comparison, similarity in age and development, fairness 
in taking the standard plates, and other like questions. The ob- 
jection of confusion arising out of collateral issues has little weight. 
These issues will in the main be settled by the judge in determining 
whether the standards have been properly authenticated. In this 
respect the question is not at all different from the process necessary 
to determine what is an authentic signature to be used as a standard 
of comparison with allied forgeries. Neither are the jury likely 
to be led astray by them, nor is there likelihood of confusion be3rond 
that produced by the plate itself. If none but those plates in which 
the conditions are perfectly obvious were allowed to go to the jury, 
and it is submitted that all others ought to be excluded on the ground 
that they are probably either meaningless or misleading, there 
would be no excuse for a standard for comparison. While the pro- 

. "Boddington v. Kansas City, supra, note 63. 

••Chicago R. I. & G. Ry. v. Smith, supra, note 63. 
. ••Hay^swxi v. Dering Coal Co., supra, note 63. 

••Mcllwaine v. Gaebe, supra, note 63. 

••Virginian R. Co. v. Bell, supra, note 60. 

^Supra, note 33. 
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oedure remains as it is, the standard must be adnoitted. There is 
only one reported case in which attempt was made to aid the jury in 
their consideration of the X-ray plate by experimental evidence. 
To demonstrate that a set of false teeth which had been swallowed 
would show in the X-ray plate, a picture was offered in which a set 
of such teeth had been placed under a dead body and there photo- 
graphed by the X-ray.*' The plate was rejected because the proof 
did not meet the standard requirements in such a case, namely that 
the facts shall be the same and there shall be no tendency to mis- 
lead." 

D. COMPULSORY EXAMINATION BY X-RAY. 

The right to have compulsory X-ray examination of the person of 
a plaintiff in a suit for daxnages arising out of personal injury is not 
in any sense an independent question. It is dependent wholly 
upon the larger question of the power of the court to order any 
examination of the allied injury. Upon this point there is a wide 
contrariety of opinion of which the scope of this article does not 
permit a present investigation.^^ We are not here concerned with 
the question of the manner in which the right to make examination 
arises, i. e., whether it is a recognized basic right, the result of a 
general statute granting such a right, or whether, as is consnon, 
some workmen's compensation act has allowed it. It is probable in 
the latter case that there will be provision for an examination by the 
X-ray. Our question, in the main, then is; Is the X-ray to be 
recognized as a reasonable appliance to be used in making an author- 
ized physical examination? 

There seems to be every reason for answering this question in the 
affirmative. The question was first presented in the case of WiUen-- 
berg V. Onsgard}^^ in which the court after deciding that the request 
for personal examination had not been seasonably made, discusses 
the principles upon which such use is dependent: 

•■Wingfield v. McClintock, 85 Kans. 307, 113 Pac. 394, 18 N. C. C. A. 428 
licago V. Champion, 9 Ind. App. 510, 36 N. £. 221, m Am. St. R«>. 375 



•HDhicago v. Champion, 9 Ind. App. 510, 36 N. E. 221, j^ A 
(i3q3); Squires v. State, 50 Fla. 121, 39 So. 181, 7 Ann. Cas. 214, 216 (1905^. 



>^A collection of cases and a statement of the principles involved will be found 
in 14 R. C. L. at pp. 696^00. See the following cases: — 

Union Pacific v. Botsford, 141 U. S. 250, 11 Sup. Ct. 1000, 35 L. ed. 734 (1891); 
May V. Northern Pac. R. Co., 32 Mont. 522, 81 Pac. 328, 70 L. R. A. iii, 4 

- ' ' -« - - 3, 152N.W. 748, L.R. 

, 120 N. Y. 50, 

^y *.. «. -oo» ••» *^- *-• "• -fr^ ^^ "-"^ \-^-n *— '" - —V Lake City, 34 
Utah 318, 97 Pac. 483, 23 L. R. A. (N. S.) 462 and note (1908). 
^^Supra, note 7. 
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"If the fact that exposure of the person to these rays is 
harmless becomes as well established in science as is the ac- 
curacy of photographs taken by them, there is as much 
reason why, in a proper case, under proper saf^^uards, and at 
the reasonable request of the defendant, the plaintiff should 
be Inquired in a case like the present to submit his neck to 
these rays for the purpose of photographing it, as there is 
for Inquiring a party to submit his person to physical examin- 
ation. *** Whether science is as yet sufficiently advanced on 
the subject to so hold may adn:iit of doubt, and a person 
cannot be required to submit his person to any process which 
is liable to injure him." (The court cannot pause to try 
collateral questions of safety in fact). "Hence a person 
ought not to be required to submit his person to the X-rays 
until it is so well established as a fact in science that the 
process is harmless, that the court will take judicial notice 
of it." 
It win be noticed that this rule is slightly stronger than need be. 
A reduction of danger to a reasonable minimum is all that can be 
asked. There are many aspects of physical examinations that are 
somewhat dangerous, but these are not exchided if the danger is not 
disproportionate. This disproportionateness in such cases has 
been determined by the court as a matter of fact^^ in cases in which 
a normally safe operation would be dangerous to the individual in 
question. The case of State v. CaU^^ seems to have been the first 
case in which the question whether the statutory right to make 
a physical examination includes the right to use the X-ray was 
directly involved. The court confined the statute to its expressed 
terms and held that the X-ray could be used as an examining agency 
but pictures could not be taken, particularly where it was sought to 
introduce a radiographer who was personally distasteful to the 
plaintiff. Even if the order did include the taking of a radiograph 
the court suggests that the plate would have to be made by the 
physician appointed by the court and that he was not empowered to 
deputize another to take it. The grounds upon which the courts 
have based their refusal to order an X-ray examination have been 
either that of the danger involved^^ or that because of the particular 

^» As an eacample see, — O'Brien v. La Crosse, 99 Wis. 431, 75 N. W. 81 (1898), 
Csrstitis liable to follow use of catheter, though no danger at ajf to normal person. 

>**64 Fla. 144, 50 So. 789, 41 L. R. A. (N. S.) 1071 (1912). In 1915, apparently 
the only other case was Lasher v. Bolton, infra, note 105. 

^**I>can V. Wabash, supra, note 17, court advised that process iBSometimei 
dangerous; Wittenben v. Onsgard, supra, note 7, court not satisfied that the 
X-ray is not inherent^ dangerous; U. S. Fidelity ft G. Co. v. Widdine, infrat 
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facts of the case the plate was unnecessary,** or siinply upon an 
unwillingness to invade the privacy of the person of another beyond 
the limits designated by statute.** There seems to be a discemable 
tendency in the compensation cases to include the use of the X-ray 
even where the statute does not specifically mention it as an agency.*^ 
Somewhat similarly it is held that a member of a fraternal benefit 
society is bound by a by-law, passed subsequent to his policy, to 
submit an X-ray photograph as part of his proof of injury in certain 
designated cases.**** In such a case the element of consent performs 
the same function as do statutory requirements. The whole 
matter of requiring exantiination or of continuance of a hearing to 
allow the making of X-ray examinations lies in the discretion of the 
court, but the discretion is not tmlimited.*"* 

note 105, semUe^ — possible refusal on account of danger suggested. See ate 
Hayt V. Brewster, Gordon & Co., 199 App. Div. (N. Y.) 68 (1921) in which it was 
held that the right to make a physical examination included the right to make a 
blood-test, despite the danger of infection involved. The analoev to the X-ray 
examination is discussed, and general rule stated. Cincinnati v. Nolan, 161 Ky. 
205, 170 S. W. 650, 10 N. C. C. A. 812 with note (i9i4(),~danfer in cumulative 
effect; Gr^^ory v. Acme Road Mach. Co., 175 App. Div. (N. Y.) 473, 162 N. Y. 
Supp. 574 (1916). — ^Not included in statutoxy authority to make examination, — 
Hdd dangerous despite filing of an affidavit by the expert that with his machine 
there was no real danger; International & G. N. R. Co. v. Bartek, 177 S. W. 
(Tex. Civ. App.) 137 (191 5), plaintiff claimed thepersondedgnatedwasincompetent 
and therefore dangerous; Boelter v. Ross Lbr. Co., 103 Wis. 324, 79 N. W. 243, 
7 Am. N(^. Rep. 11 1 (1899). Had akeady been severely burned in an X-ray 
examination lasting two hours. 

^^Boelter v. Ross Lbr. Co., supra^ note 104. There had been a radiographic 
examination lasting two hours. San Antonio & A. P. R. Co. v. Stewart, supra^ 
note 59. Alreadv there had been several examinations and pictures, — ^the last 
within three weeks prior to demand. Louisiana & A. R. Co. v. Woodson, 127 
Ark. 523, 192 S. W. 174 (1917), — Injury to motor nerve caudng loss of use of right 
leg. Nerve would not show on plate; therefore X-ray examination would disclose 
nothing and would be useless. United States P. & G. Co. v. Wickline, 103 N^. 
21, 170 N. W. 103, 6 A. L. R. 1267, 18 N. C. C. A. 664 (1918). Compensation 
not to be denied where there is testimony to dSfect that no examination of any 
kind was necessaiy, and therefore the A-ray was unnecessary. United States 
P. &. G. Co. V. Wickline, 103 Neb. 681, 173 N. W. 689 (1919),— Compensation 
not to stop where there is a refusal to aUow kidney to be injected with chlorogal 
to make it opaque, — ^and an offer to allow picture to be taken without objection. 
Court sa^s no necessity to inject chlorogal and plaintiff in error should have 
availed himself of the offer to permit ordinary exposure. Lasher v. Bolton, 
161 App. Div. (N. Y.) 381, 1^6 N. Y. Supp. 321 (1914),— There had already 
been a requested physical exammation by doctor of same sex. 

^^Lasher v. Bolton, supra, note 105; State v. Call, supra, note 103. 

*<"Rose v. Desmond Coal Co, 206 Mich. 294, 172 N. W. 415 (1919), — The 
statute here involved (sec. 19, pt. 2, No. 10, Pub. Acts, 1912, Extra Session), 
merely provided for forfeiture of compensation upon refusal to allow reasonable 
re-exammation, and was silent as to the X-ray. It appears that the doubts in 
the case could be resolved only by the use of tie X-ray, which the court decides 
is properly included. Texas Emp. Ins. Assn. v. Downing, 218 S. W. (Tex, Civ. 
App.) 112 (1920), — ^Abuse of discretion not to order such examination when oth- 
er means are not sufficient. 

"•Eminent Household C. W. v. Wicker, 116 Miss. 211, 76 So. 634 (1917). 

"•Compare: Tex. Emp. Ins. Assn. v. Downing, supra, note 107; Louisiana v. 
Woodson, supra, note 105; Quinn v. Plesher, supra, note 3; State, ex rd. v. 
Call, supra, note 103; State, ex rel. v. Troup, supra, note 100. 
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All the rules applicable to the doctrine of harmless error, it would 
seem, should apply to the radiograph and testimony regarding it. 
To provide ground for a new trial the admitted plate must actually 
have been misleading,^^^ and it is not enough that an admitted plate 
shall appear to be irrelevant or merely meaningless."^ Conversely, 
the rejection^" or even the concealment^" of a radiograph is not 
ground for a new trial unless it is tnade to appear afiinnatively that 
it touched some nMiterial issue in the case. Matter elicited on cross- 
examination"^ particularly in a case in which it appears that the 
verdict of the jury is so moderate that it could not have been influ- 
enced greatly, is not suflSdent to set aside a verdict. It is however 
inexcusable to confuse the nMitter of proper foundation with the 
question of hannless error. It is proper for a court to deny a new 
trial where plates are submitted to a jury without preliminary pixx>f 
and without objection by the opposing counsel, but it is not proper 
for that court to announce that a suf5cient foundation was laid for 
the admission of the plate.*" 

It would seem obvious and not to need judicial determination, 
but one court was compelled to rule that the expense of preparing a 
radiograph was not properly taxable as court costs."* 

B. WHO OWNS THE PLATE? 

The question of the proprietorship of the plate has not been pre- 
sented by any case yet reported. It would seem that the rule would 
probably follow somewhat the line of decisions regarding ordinary 
photographs, which seem to place the ownership of the ni^^ative in 
the photographer"^, and to reserve to the sitter the right to control 
the disposition he may make of the prints."* There is certainly no 
reason for assmning the patient owns the plate any more than he 
would own a particular surgical instrument purchased solely for the 
purpose of performing an unusual operation upon him. A micro- 
scopic slide remains in the hands of the pathologist for the same reason 
that the radiologist should keep his X-ray plate. The patient 

"•Kimball v. Northern Electric Co., supra, note 3. 

^"Gieske v. Redemeyer, 224 S. W. (Mo. App.) 92 (1920). 

"Traser v. California, 146 Cal. 714, 81 Pac. 29, 18 Am. Neg. Rep. 5 (1905). 

""Duncan v. Kiger, 6 Ohio App. 57 (1916). 

*"Heam v. Waterloo, supra, note ^9. 

"•Ingebretsen v. M. & St. L. R. Co., supra, note i6. 

""Martin v. M. & St. L. R. Co., 138 Minn. 40, 163 N. W. 983 (191 7). 

"'22 A. & E. Encyc. (2d ed.) 777, citing, — PoUard v. Phot^raphic Co., 40 
Ch. D. 345 (1888); Corliss v. Walker, 64 Fed. 280 (1894), and ^- Press Pub. Co. 
V. Falk, 59 Fed. 324 (1894). 

""In addition to citations in note 117, see, Moore v. Rugg, 44 Minn. 28,20 
Am. St. Rep. 539 (1890); Boyd v. Dagenais, 11 Queb. Super. Ct. 66(1897). 
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sedcB an opinion as to his condition. He consents to any process 
necessary to form that opinion. He does not own the physician's 
notes, nor the pen with which those notes were written. No noore 
should he own the X-ray plate or the machine with which it was 
made. In case a display of the plate or print was made, contrary 
to the wishes of the patient, the "right of personal privacy" or a 
conveniently implied contract will probably protect the patient's 
rights. 

{To be conUtmed) 
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Notes and Comment 

Agency: Rigl^t of broker to commissions: Sale by owner.— Where 

the owner of real estate gives a broker authority to sell such property 
within a specified period for a certain commission, may the owner 
sell the real estate himself without being liable to the broker for the 
commissions? In EUinger v. Loux, lis Ail. (N. J, L.) 384 {1921), 
it was held that he could. Loux, on September 8, 1919, signed and 
delivered to the plaintiBf a writing: 'Thilip Ettinger, Agent: I 
hereby authorize the above to sell my property at 189 Sixteenth 
Ave., at a 3>^% rate, for $11,000.00 or any price above $11,000.00; 
providing said property is sold by Mr. Philip Ettinger within (30) 
thirty days from this date in accordance with my provisions of sale 
mortgage 4,000," — signal by Loux and dated. Five days later 
Loux sold the property to a person not procured by the plaintiflE. 
Immediately thereafter the plaintiff was notified that the owner had 
sold the property, revoldng the authorization of the plaintiff to seU. 
But on September 19, the plaintiff produced a prospective purchaser 
to Loux, who refused to sell since the property was ak^y sold. 
The plaintiff sued for the commission he would have earned but for 
the prior sale. The court properly held that Ettinger could not 
recover the commission. 

With respect to the precise question, there are apparently three 
general dasises of agencies for the sale of real estate: (i) where the 
owner merely gives authority to sell for a commission; (2) where the 

235 
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broker is given an exclusive agency; (3) where the broker is given an 
exclusive right of sale. The first of these is usually in the form, not 
of a bilateral contract, but of a mere offer of a promise for an act 
and is called a "listing contract."^ The weight of authority is that 
the principal does not give up his right to sell without the broker's 
aid in cases in which the simple authority to sell is given,* and this 
may be true even if the simple authority to sell is given by a bilateral 
contract.' It is said that ''the right of an owner to sell is an implied 
condition of every contmct of agency, and, unless expr^sly n^[a- 
tived, will prevail."* Where the broker is given an "exclusive 
agency" for a certain period (or impliedly for a reasonable period), 
most cases hold that it means the owner has agreed to employ no 
other agent to sell the property during that time, but he impliedly 
reserves his own right to sell.* But where the broker is given an 
"exclusive right of sale," the general rule is that the owner may not 
sell directly nor through any one but the broker during the period of 
the contract;* otherwise he would break the contract and be liable for 
damages to the broker if the contract is bilateral, or if it is unilateral 
and the broker has f otmd a purchaser before the broker is given notice 
of revocation. But the sale itself would be valid, unless the agency 
were coupled with an interest or an obligation.^ Usually for the 
broker to recover the lost commissions, he must have produced a 
purchaser ready and willing to buy.* While a number of cases* 
expressly distinguish between an "exclusive agency" and an "ex- 

^Harris v. McPherson, 115 Atl. (Conn.) 723 (1922). 

"Cook & Brother v. Porst, 116 Ala. 395 (1896); Dolan v. Scanlan, 57 CaL 261 
(1881); Hungerford v. Hid^, 39 Conn. 259 (1872); Moore v. May, lo Ga. App. 
198 (191 1); Whittle v. Klipper, 182 la. 270 (191 7); Hartig v. Schrader, 227 
S. W. (Ky.) 815 (1921) ; McClave v. Paine, 49 N. Y. 563 (1872) ; Wylie v. Marine 
National Bank, 61 N. Y. 415 (1875); Myers v. Batcheller, 177 App. Div. (N. Y.) 
47 (1917)* dictum; Schlessel v. Greenberg, 168 N. Y. Supp.605 (i9i8);Head- 
Beny Co. v. Bannister, 153 Pac. (Old.) 669 (1915); Burch v. Hester & Lawhom, 
109 S. W. (Tex. Civ. App.) 399 (1908); Hammond v. Mau, 6q Wash. 204 (1912); 
Baars v. Hyland, 6^ Minn. 150 (1896) — in this last case the broker found a pur- 
chaser, but before tne principal received the notice, the latter sold the property — 
held: the owner was not liable for the commission. 

•Traow v. Radeke, 141 la. 167 (1909). 

^Ingold v. Symonds, 125 la. 82, 85 (1904)- Accord: 2 Mechem, Agency, sec. 
2445; Snook V. Page, 29 Cal. App. 246 (1909); Ga. Civil Code 1914, sec 3^87. 

^nook V. Page, supra, note 4; Golden 6ate Packing Co. v. Fanners' Umon, 
55lCal. 606 (1880); Moore v. May, supra, note 2; Ingold v. Ssrmonds, supra, 
note 4; Gilb^ v. McCullough, 146 la. 333 (iQio);Gilb^ v. Coons, 37 111. App. 
4481(1890); Dole v. Sherwood, 41 Mixm. 535 (1889); Smith v. Preiss, 117 Minn. 
392j(i9i2); Moses v. Bierling, 31 N. Y. 462 (1865); White Co. v. White Motor 
Co., 159 App. Div. (N. Y.) 716 (1913); Turner v. Baker, 225 Pa. 359 (1909); 
Bomar v. Munn, 158 S. W. (Tex. Civ. App.) 1186 (1913); Greene v. American 
Malting Co., 153 Wis. 216 (1913). 

■Waterman v. Boltinghouse, 82 Cal. 659 (1890); Harris v. McPherson, supra^ 
note i; Murphy v. Sawyer & Warford, 152 Ky. 645 (1913); Dain v. Loeffler, 
64 Pa. Sup. Ct. 166 (1916), affirmed 256 Pa. 319 (1917); Bomar v. Munn, supra^ 
note 5; Popplewell v. Buchanan, 204 S. W. (Tex. Civ. App.) 874 (1918); Levy 
V. Rothe, 39 N. Y. Supp. 1057 (18^6) construed "option and sole agency" as 
meaning "sole right.'' Contra: McPike v. Siver, 168 la. 149 (1914). 

»HuflEcut, Agency (2d ed.), 87. 

■For example. Waterman v. Boltinghouse, supra, note 6. 

'Harris v. McPherson, supra, note i; ingold v. Symonds, supra, note 4; 
Smith V. Preiss, supra, note 5; Bomar v. Munn, supra, note 5. 
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elusive right to sell" in regard to the right of the owner himself to 
seU, yet it is difficult to see wherein the real difference lies, for the 
courts merely make the distinction by using technical meanings of 
"right" and "agency;" and it is not to be assumed in fact that 
oixiinary laymen or even the usual real estate brokers use these 
words with the peculiar legal significance given them by the courts. 
Some jurisdictions support this more reasonable view.^" There is no 
propriety in implying a reservation of the owner's right to sell, since 
it is perfectly easy to insert a clause to that effect. 

In the present case was there a bilateral contract, or a mere author- 
ity to sell? It was clearly, as the cotirt held, a mere naked, revocable 
offer to pay for services when rendered and if rendered before the 
offer was revoked. It was nothing more than an offer to make a 
unilateral contract — ^the defendant to pay the commissions if the 
plaintiff did the act before the offer was revoked. Such an offer 
may be withdrawn by the principal at any time before its acceptance 
by the performance of the act" if the revocation is nMide in good 
faith and is not, for example, merely to avoid payment of the com- 
mission substantially earned." A sale is an act of implied revoca- 
tion." In the present case, revocation is clear, since the defendant 
sold the property and notified the plaintiff of that fact. Although 
the plaintiff contended that the defendant had no right to revoke the 
authority to sell within the thirty day period, yet it is clear that the 
defendant did have such right — since this was not a bilateral contract 
(e. g., a promise by the plaintiff to use efforts to sell the landinretum 
for a promise by the defendant to give the plaintiff an exclusive 
right to sell for thirty days and to pay a commission on a sale) and 
there was apparently no intention to create an exclusive right, but 
only a mere authority. A broker to recover in such cases must 
establish that his agency is a bilateral contract (express or implied) 
which would be broken by a revocation within the period of the 
contract. This is the ground for the decisions in some of the cases 
apparently contra to the present case. These construe the agency 
as a promise to use reasonable means to sell the property for a promise 
to give a right of sale for a definite 01 reasonable period, which would 
be broken by a sale by the owner, and to pay a commission. ^^ Such a 
bilateral contract could not be broken directly, or indirectly by the 
owner selling, without his being liable for damages for the breach:" 
the damages would ordinarily take the form of the lost commissions, 
but recovery might be on a quantum meruit. 

In the instant case, suppose plaintiff had sued for his labor and 

"Hunter v. Wenatchee Land Co., 50 Wash. 438 (1908). See also:--Bluthenthal 
V. Bridges, 120 S. W. (Ark.) 974 (1909); Hardwick v. Marsh, 96 Ark. 23 (1910); 
Starks v. Springe^, 39 N. D. 228 (1918); 

"Donovan vrweed, 182 N. Y. 43 (1905); Sibbald v. Bethlehem Iron Co., 
83 N. Y. 378 (1881); Mechem, Agency, sec. 2449; 2 Corpus Juris, 756. 

>^ibbald v. Bethlehem, supra, note 11. 

"Gilbert v. Hohnes, 64 111. 548 (1871). 

"Hunter v. Wenatchee Land Co., supra, note 10; Rowan & Co. v. Hull, 55 
^:.Z^' ?35 (1905); 2 Mechem, Agency, sec. 2434. _ . . . ^ 

"Bluthenthal v. Bridges, supra, note 10; Hunter v. Wenatchee Land Co., 
supra, note 10; Rowan v. Hull, supra, note 14. See, also Hayes v. Clark, 11 1 
Atl. (Conn.) 781 (1920). 
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services, or for expenses incurred in tmdertaking to sell the real 
estate. In some cases the agent may recover for services actually 
rendered or expenses incurred in good faith in the business of the 
agency before revocation;" if the authorization contemplates such 
service or expense, a request to pay for it may be implied." But 
the rule as to brokers is ordiruarily different." Mechem" sa3rs, 
"A broker who undertakes to sell property, * * * is ordinarily * * * 
entitled to no compensation unless he finds a purchaser who is ready, 
willing and able to buy upon the terms stipulated. Unless there is an 
express contract to the contrary, he is tmderstood as risking the dianoe 
of losing his labor if his efforts do not prove successful, and the same 
considerations apply to his right to recover for expenses incurred. "•• 
Even if he is succ^sful, he usually cannot recover for labor or ex- 
pense since his commission is intended to cover these.*^ A New 
York case" says: "A broker is never entitled to commissions for 
unsuccessful efforts. The risk of failure is wholly his. The rewanl 
comes only with success." If he spends time and money but does 
not succeed, or if he abandons the attempt, or if the authority is 
fairly and in good faith terminated, he gains no right to commissions. 
"He loses lie labor and effort which were staked upon success."" 
Some of the cases in which the brokei is allowed reimbursement where 
the sale is not made, may be explained by the fact that a bilataal 
contract of agency was wrongfully terminated, and the broker was 
allowed the value of his services and the amount of his expenditures 
as damages for the breach of contract** because of the uncertainty as 
to commissions in proving damages. 

The present case is correctly decided on precedent; and it is 
reasonable that if a principal gives a mere authority to sell property 
and there is no express statement of exclusive authority, the owner 
should not thereby lose his own right to sell it if he has an oppor- 
tunity to do so, in good faith, independent of the broker. And if the 
owner intends to part with his own right to sell, the agency shotdd 
have an express provision to that effect. 

Allan H. Treman, '24 

Bailments: Liability of involuntary bailee for misdeliveiy. — 

Whether one to whom a chattel has been delivered through the owner's 
mistake is absolutely liable for a misdelivery, even though he has 
acted in entire good faith and with utmost care, was the perplexing 

"U. S. V. Jarvis, Daveis's (U. S. C. C.) 274 at 283 (1846); Huflfcut, Agency 
(2d ed.), 98. 

"Tiflfany, Agency, 4^8; U. S. v. Jarvis, supra, note 16; Blackstone v. Butter- 
more, 53 Pa. 266 (1866) — power of attorney. 

^*Blanc V. The New Orleans Improvement and Banking Co., 2 Rob. (La.) 
63 (18^). 

^•2 Mecnem, Agency, p. 2095. 

'^Blanc V. New Orleans Imp. & Bkg. Co., supra, note 18 {dictum); Didion v. 
Duralde, 2 Rob. (La.) 163 (1842). 

"■ * > (1893); Lyttle V. Groldbeiig, 131 Wis. 
. Green, 78 Vt. 28 (1905). 
^83, supra, note 11. Accord: Cadigan v. 
Crabtree, 179 Mass. ^74 (1901); Chambers v. Seay, 73 Ala. 372 (1882). 

"SibbaJd v. Bethlenem Iron Co., p. 383, supra, note 11. 

KJlover v. Henderson, 120 Mo. 367 (1893) — on quanlum meruU, 
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question in Cowen v. Press frich, igz N, Y, Supp, 242 {1922). This 
action was for the conversion of a bond. Under a mistaken beUef 
that the defendant had ordered this particular bond, the plaintiff's 
messenger delivered it through a slot in a window maintained by the 
drfendant for the delivery of securities. The plaintiff, discovering 
tiie mistake, immediately attempted to hand the bond back to the 
messenger, but through an innocent mistake deliveied it to a stranger, 
who converted it. The court held, Lehman, J., dissenting, that the 
defendant was liable on the ground that he had exercised dominion 
over the bond and had thus become as responsible as if he were a 
voluntary bailee. 

Where a chattel has been sent without request or arrangement by 
one person to another, who does not hold himself out to receive it, 
the party to whom it is sent, has been variously termed an involun- 
tary bailee,^ a bailee by casualty,* or a constructive or quasi bedlee.' 
Whatever term be used seems to cover all cases, where a person 
comes into possession of a chattel belonging to another fortuitously, 
accidentally or through mistake. 

If the defendant in the principal case had been a true voluntaiy 
bailee there would have been little difficulty in determining his 
liability. No rule is better settled than that a bailee is absolutely 
liable for a misdelivery and cannot excuse himself by any showing of 
good faith or care* even though the bailment is gratuitous.* As 
was said in a Massachusetts case,* ''In such cases neither a sincere 
and apparently well founded belief that the tortious act was right 
nor the exercise of any degree of care constitutes a defense even to a 
gratuitous bailee." 

The defendant in the principal case, however, was not a true 
voluntarv bailee. Baihnents are predicated on contract and it 
follows that there must be delivery and acceptance of the chattel.^ 
Generallv no person can be made a bailee without his consent.^ 

Did t£e defendant in the principal case exercise such dominion 
over the chattel that it can be said he accepted possession and by 
so doing became liable as a voluntary bailee? It is difficult to see 
what dominion he exercised. Having property thrust upon him he 
attempted inmiediately to divest himself of it by delivering it back 
to the true owner. Did this constitute acceptance of the chattel? 
It would seem that his action is more in keeping with the theory 

^i Halsbury Laws of England 528; Story, Bailments (9th ed.), sec 44-a. 

•T. J. Moss Tie Co. v. Kreilich, 80 Mo. App. 304 (1899). 

*Schouler, Bailments (3d. ed.), par. 3. 

^nUnois Central Ry. Co. v. Parks, 5A 111., 294 (1870); Doyle v. Peerless Motor 
Car Co., 226 Mass. 561 (1917) ; Blaidsell v. Herman, 233 Mass. 91 (1919) ; Hubbd 
V. Boston and Worcester Ry. Co., 87 Mich. 209 (1891); Kowing v. Manley, 49 
N. Y. 192 (1872); Hayes v. Kedzie, 11 Hun (N. Y.) 577 (1877); Rowlands v. 
Blectrical Construction Co., 182 N. W. (Wis.) 766 (1921); 6 Corpus Juris 1143; 
2 R. C. L. sec. 30. 

■Wear v. Gleason, 52 Ark. 364 (1889); Jenkins v. Bacon, in Mass. 373 (1873); 
McKillips V. Reich, 76 App. Div. (N. Y.) 334 (1902). 

•Hall V. Boston Ry. Co., 14 Allen (Mass.) ^ (1867). 

'Bertig v. Norman, loi Ark. 75 (191 1); LockSt v. Wyatt, 10 Ala. 231 (1846). 

*Costello V. Ten Eyck, 86 Mich. 348 (1891); First National Bank v. Clean 
National Bank, 60 N. Y. 278 (1875); Story, Bailments (9th ed.), sec. 60. 
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that he refused possession. If he refused it, it seems dear that no 
contract of baihnent was formed, either expr^ or implied.' It is 
suggested, therefore, that the defendant's action in attempting to 
revest the owner with possession is inconsistent with the view that he 
accepted possession and entirely consistent with the plaintiff's title. 

In deciding the principal case the court relied chiefly on the author- 
ity of Hiort V. BoU}^ where the defendant was made consignee of 
goods through a fraudulent order of a third party. The goods never 
reached the defendant, but the plaintiff sent him a delivery order 
which he transferred to the swindler on the latter's misrepresentation 
that he was acting for the owner. The court held the defendant 
liable in conversion. It would appear that this case is distinguishable 
from the principal case. In the former, the defendant was led to 
believe that he had title to the goods as agent of the plaintiff and then 
volxmtarily assumed to transfer that title to a third party. This 
was clearly a positive act of conversion and inconsistent with the 
plaintiff's title. In the principal case, the defendant did not assume 
title in himself. 

The court also relies on Smiih v. Nashua Ry, Co.^ and 7. /. Moss 
Tie Co, V, Kreilich,^ In the former case the plaintiff was consignee 
of goods and refused to receive them when tendered by the defendant 
carrier. The question of misdelivery was not involved at all, the 
case being decided on the ground of n^ligence in storing the goods. 
In the latter case the defendant refused to give up chattels placed on 
his land with his permission. The refusal was absolute and in ac- 
cordance with the general rule that a refusal to deliver goods upon the 
demand of the true owner is a conversion," the defendant was held 
liable. The question of misdelivery was not involved. 

It would seem, therefore, that there is little authority for the de- 
cision in the principal case. On the contrary, the weight of authority 
is apparently against it. In Heagh v. London and Northwestern Ry, 
Co}^ the defendant carrier was construed by the court to be an in- 

^Supra, notes 7, 8. 

^•L. R. 9 Exch. 86 (1874). It is worthy of note that in this case the defendant 
did not receive possession of the goods. If he had done nothing at all, the 
plaintiffs would have been revested with possession. That the court based its 
decision on the ground that the defendant attempted to transfer title as agent of 
the plaintiff is borne out by the following wcoxls dt Qeasby, B., "He had no duty 
to perform in relation to the goods and was a mere stranger, exoa)t by mistakw 
he had been made consignee and so had an ostensible title and could dispose of the 
goods." 

>^7 N. H. 86 (1856). In this case the court advances as dictum that if the 
defexuiant had done nothing more than put the goods off its premises without 
injury to them, it wotdd not have been liable. It is suggested that the defendant's 
action in the principal case could be viewed as an attempt to remove the bond off 
his premises. 

^Supra, note 2. In this case the defendant granted a right of way over his 
land to tiie organizers of a railroad company, which never became a reality. 
Prior to abandonment of the project, the plaintiff placed railway ties on the land 
90 granted. The right of way was to revert bade to the defendant in case the road 
was not construct^!. The defendant refused to give the ties up on demand. 

"Magee v. Scott, 9 Cush. (Mass.) 148 (1851); Dietus v. Pui, 8 Md. 148 
(1855); Wyckoff V. Stevenson, 46 N. J. L. 326 (1884). 

^<L. R. 9 Exch. ^o (1870). In this case a swindler ordered the plaintiff to send 
goods to a firm which in fact had gone out of business. Defendant carrier ten- 
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voluntary bailee and as such was held not liable in conversion for 
delivery to a third party, when the jury foimd that the defendant had 
acted with reasonable care. 

In Krumsky v. Loeser^ the defendant received goods which he had 
not ordered and was induced to deliver them to a swindler who 
purported to act for the plaintiff and who had in reality sent the 
order. It was held that the defendant was not liable in conversion. 
This decision was cited with approval in Wechsler v. Picard Importing 
Co,}^ a case which involved almost the same set of facts. It would 
seem that these two cases are sufSciently analagous to the principal 
case to control it. 

It is suggested, moreover, that the decision in the principal case is 
not strictly logical. To hold that an involtmtary bailee is xmder 
an absolute obligation to return the chattel to the true owner, is to 
impose a duty on him in regard to delivery which is diametrically 
opposed to his obligation in regard to custody. For it is weU estab- 
l^ed that an involuntary bailee owes absolutely no duty to protect 
the chattel and is not liable for even the grossest lack of care.*^ The 
courts states the principle very clearly in its decision." Suppose the 
defendant in the principal case had negligently lost or destroyed 
the bond. So long as his lack of volition continued he could not be 
held liable. 

And yet by attempting to revest the true owner with possession, 
a procedure which every reasonable man would adopt, the court 
in the principal case would hold him to an absolute liability. It 
would seem that this is placing a premium upon carelessness and a 
penalty upon highly meritorious dealing when goods are delivered 
to one by mistake. 

It is submitted, moreover, that the rule laid down by the court in 
the principal case is inequitable. The chattel came into possession 
of the defendant through fault of the owner. Why, then, impose an 
absolute liability on one who did not hold himself out to receive the 
chattel and who moreover acts gratuitously? Schouler says, "The 

dered the goods at the firm's late place of business and they were refused. Later 
the swindler presented to the defendant an advice note and ddivery order pur- 
portixig to be sLmed by the plaintiff for the goods and the defendant ddivered 
them to him. Defendant was held not liable. Accord on almost the same set of 
facts, Stephenson v. Hart, 4 Bing. (Eng.) 476 (1828). 

"37 Misc. (N. Y.) 504 (1902). The court in the principal case suggests that the 
distmction between the two cases lies in the fact tiiat in Krumsky v. Lo^er, the 
defendant did not have knowledge of the true owner. But it would seem that 
the distinction is material only on the question of whether the defendant used 
reasonable care. As a matter of fact, in Krumsky v. Loeser the defendant was 
told by the thief that the goods belonged to the plaintiff and there seems litUe 
difference between knowledge thus acquired and Imowledge acquired as it was In 
the principal case, bv previous dealings between the plaintiff and defendant. 

M94 Misc. (N. Y.)i57 (1916). 

1^1 Halsbury, Laws of England, 528; Howard v. Harris, i Cab. & L. ^Bng.) 
253 (1884); Lethbridge v. Phillips, 2 Stark. (Eng.) 1844 (1819); Cosentmo v. 
Dominion Express Co., 16 Man. L. R. 563 (1905). 

^^ullan, T., "I think, however, that all that can be found upon it points to the 
conclusion that the involuntary oailee, as long as his lack of volition continues, 
Is not under the slightest duty to care for or guard the subject of the bidlment 
and cannot be held in respect of custody for what would even be tiie grosses^ 
negligence in the case of a voluntary bailment." 
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courts are indisposed to extend by reference, the perils of an un- 
profitable trust."" 

The decision in the principal case seems questionable. If the 
courts are to impose a greater duty on an involuntary bailee in r^[ard 
to delivery than in re^uxl to custody, he should be held liable only 
for negligence, fraud, or some positive act which is clearly incon- 
sistent with the owner's title.'^ 

A. E, Gold, '24 

Cemeteries: Legislatiye attitude toward cemeteiy enterprises: 
Application of mechanics' lien and tax exemption laws. — ^The value 
and area of the land held by cemetery corporations in America is 
rapidly increasing and in a few places approaches the situation 
existing in many European countries. The problems involved have 
received little notice as yet, by modem legal writers, but are bound 
to grow in importance. Immense areas of land are already in use and 
continue to be necessary to supply the last needs of the residents of 
New York City departing the company of the Uving. The ultimate 
solution is not yet apparent. It may be necessary to enact laws 
requiring cremation of the dead as the only practical solution. 
Around Constantinople, the cemeteries occupy a wider territory than 
that which is covered by the homes of the living. The cemetery 
property which is exempt from taxation in New York State amounts 
to $80,000,000,^ and cemeteries are exempt from taxation in every 
state in the union.* Genemlly cemetery corporations are allowed to 
acquire land by condemnation proceedings,' and land used for 
cemetery purposes may not be sold for any tax or assessment, nor 
may it be mortgaged.* 

For a long time the law has been quite liberal in its attitude towards 
cemetery associations, but modem statutes show a tendency toward 
stricter regulation. One writer says, "Many cemeteries are stock 
corporations which pay dividends to stockholders and it is mani- 
festly unfair that such cemeteries should be exempt from taxation."' 
It has been held that land not used even incidentally for cemetery 
purposes is not exempt from taxation. Permanent improvements, 
but not personal property, of the cemetery are exempt.* Many 

^*Schouler, Bailments (^d. ed.), par. 58. 

'^See for a note approving the courts decision in the principal case, 31 Yale L. 
Jour. 558. 

>In 1 91 7, the exemptions for cemeteries in New York State amounted to 
(72,441,891. It was not until 1875 that New York exempted all cemeteries 
from taxation. P. D. BidweU. Taxation in N. Y. State (1918), p. 189. 

■As to tax exemptions in different states, see P. D. Bidwell, Taxation in N. Y. 
State (1918), p. 189; also Cooley on Taxation (3rd ed.) p. 354. 

•The New York statute is typical: Mem. Corp. Law, sec. 65. 

*N. Y. Real Prop. Law, sec. 450 as amended by L. 191 8, ch. 404. 

^Supra, note i. 

•j7 Cyc. 946. 

An exemption of cemeteries from taxation will apply to land a(iquired and aet 
i^mrt for burial purposes and either actually in use therefor or intended so to be 
used, provided in the latter case, that some active measures have been taken to 
prep a re the ground for use as a cemetery. 37 Cyc. 945. 

Land within a dty owned by a cemetery association, and which cannot be used 
by it for any other purpose, is exempt, although, by an ordinance of the dty no 
burials can be made there. People v. Pratt, 129 N. Y. 68 (1891). 
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modem cemetery associations are not charitable corporations but 
entirely commercial and the attitude of the law may well be less 
liberal in extending aid to commercial cemetery associations. 

Johnson v. Ocean Cemetery, ip8 App, Div. (N. Y,) 854 {1921), was 
an action to foreclose a mechanics lien for work and materiak under a 
contract to improve a vacant section of the lands of the defendaait 
cemetery corporation. The defendant contended that the Lien 
Law did not apply to cemeteries and that section 450 of the Real 
Property Law allowing a sale of unused cemetery lands was un- 
constitutional. The court held that the Lien Law^ clearly applies 
to a cemetery and pointed out through Putnam, J., that, "If cemetery 
holdings of such vacant lands were beyond the reach of judicial 
process great injustice might follow towsunds mechanics and laborers 
whose compensation would thus be unprotected."* The Real 
Property Law allowing a sale of unused lands was held constitutional. 

The New York statutes provide that a cemetery corporation in 
Queens County and six other named counties may not acquire land 
without the consent of the board of supervisors, or the board of 
aldermen in New York City in an appropriate case. Notice of 
application for consent to acquire land must be published once a 
week for six weeks in the newspapers so that all persons interested 
may be heard on presentation of the application. The board's 
consent may not authorize the corporation to hold more than two 
hundred and fifty acres. • 

On January 23, 1922, a bill was introduced in the New York 
Senate by Senator Harris entitled, **An Act Authorizing the Jewish 
War Veterans Burial and Cemetery Society, Incorporated, to acquire 
lands in Queens County to be held and used for cemetery purposes."** 
The bill authorizes tJie cemetery corporation to acquire certain 
lands known as the Kolhner, May and Seitz farms in Queens County, 
* 'Notwithstanding the provisions of any general or special law." 
This bill was violently opposed by residents of Queens County. 
Its fate is not yet known. 

The purpose of statutes in limiting the acquisition of land by 
cemeteiy corporations naay be that: (i) Cemetery land is exempt 
from taxation, thus increasing the burden of taxes on neighboring 
land. (2) Where population is dense, public health requires the 
limiting and regulation of cemeteries." (3) The convenience of the 
public is better served by having smaller cemeteries in proximity to 
various localities rather than a lai^ge cemetery at an inconvenient 
distance. (4) A cemetery corporation would enjoy an even greater 

A cemetery conducted as a mere source of private or corporate profit is not 
within the exemption laws. Negley v. Henderson, 5^ S. W. (Ky.) 554 (1900); 
see Brown v. Pittsburgh, 16 Atl. (Pa.) 43 (1888) holdmg that where a cemetery 
has been bou|[ht as an investment for a church, and whatever revenues are 
derived from it are for the use of the church, and may be appropriated to any 
purpose which it may choose, the cemetery is not exempt. 

'See N. Y. Lien Law, article 3, in regard to mechanics' liens. 

•198 App. Div. (N. Y.) 854, 858 (1921). 

*Mem. Corp. Law, sec. 62; see Real F^rop. Law. sec. 451. 

^•N. Y. Senate Bill No. 259, Jan. 23, 1922. 

»See N. Y. PubUc Health Law, sec 24. 
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monopoly if allowed to acquire large tracts of land. This might 
tend to a disregard of the public's interest in securing burial lots at 
their reasonable value or might keep unused portions of the cemetery 
from bring used for productive purposes, (s) If a cemetery cor- 
poration is allowed to acqtiire large tracts of land, this might tend to 
collusion between the vendors of the land and the cemetery directors 
resulting in an excessive price being paid for the land. The cost of 
the land must be borne by the purchasers of the burial lots, ulti- 
mately. 

As a general rule the policy of the legislature in limiting the ac- 
quisition of land by cemetery corporations is undoubtedly wise and 
a general law will only be deviated from where the interests of the 
public will be subserved. Illinois," New Jersey," Ohio," and Penn- 
sylvania," have a large number of laws applicable to cemeteries, 
smular to New York's statutes. Not only are cemeteries exempt 
from general taxation, but they are frequently relieved from paying 
assessments for improvements and street paving. The statutes of 
New Jersey," New York,^^ and Pennsylvania** are typical in this 
respect. 

The statutes of New York contain a large number of tjrpical pro- 
visions in regard to cemeteries. Seven or more persons may become 
a cemetery corporation by filing a certificate with the secretary of 
state.^* At least one half of the proceeds of sales of lots must be 
applied to the payment of the purchase money, the residue is for 
upkeep and embellishing of the grounds. The law n^[atives any 
idea that a cemetery may be conducted for private profit.*® Family 
and private cemetery corporations may be fonned,'* and religious 
corporations may acquire land for cemetery purposes and erect 
suitable buildings thereon.^ City and viUage authorities may 
acquire cemetery lands and may exercise condemnation." Town 
boards and boards of supervisors may provide for soldiers' burial 
plots and include the expense in the regular taxes.** 

The Real Property Law provides tiiat lands used for cemetery 

»i IlL Stat. Ann., p. 708 el seq. 

>*i Compiled Stat. N. J., p. 370 ei seq, 

lOeneral Code of Ohio, sees. 10,093-10,119. 

uPa. Stat. 1930, sees. 247S-348S. 

»i Compiled Stat, N. J., p. 386. 

^^"The various imvisions of section 450 of the Real Proper ty Law are irreoon- 
cilable. The section, however, has beoi generally construed to mean that no 
assessment can be levied against cemetery p roperty, not even to take effect 
when the land ceases to be used as a cemetery.^' In re Grandview Ave., 165 
N. Y. Supp. 238, 241 (1917). 

^•Pa. Laws. 192 1, Act 70. 

^*Mem. Corp. L., sec. 61. 

>*Mem. Corp. L., sec. 70. 

s>Mem. Coip. L., sees., 78, 76. 

"Rdigious Corporations Law, sec 7.. 

Coneteries of religious corporations are subject to the police power and right 
to locate and maintaiti cemeteries in towns may be curbed. These cemeteries an 
also subject to the Intimate exercise of the powers of boards of health in towns. 
People V. Pratt, 129 N. Y. 68 (i8qi); Morton v. St. Patrick's Roman Catholic 
Church Soc.. 56 Misc. (N. Y.) 71 (1907). 

"General Municipal Law, art. 8.; Village Law, art. 12; see Town Law, art. t6. 

••Town Law, sec. 336; Poor Law, sees. 84-85. 
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purposes shall not be sold under execution for any tax or assessment, 
nor shall they be mortgaged. Cemetery lands in which no inter- 
ments have been made, or lands no longer used for cemetery purposes 
are subject to execution.** Acquisition of land by rural cemetery 
corporations is limited as to quantity, and where cemetery facilities 
are adequate new cemeteries nMiy not be established.** Trusts for 
care of cemetery lots are permitted and deemed to be for charitable 
and benevolent tises.*^ The Penal Law forbids discrimination by 
cemetery associations on account of race or color.** Ftirther inter- 
ment nMiy be prohibited in the interests of public health.** The 
provision exempting cemetery corporations from taxation is con- 
tained in the Tax I^w.** Taxation of lot owners by cemetery cor- 
porations is permissible.*^ The New York law even contains a 
provision for "winding up" a cemetery. If all bodies have been 
l^;ally and properly removed, a rural cemetery corporation may 
secure consent to sell its land.** 

The importance of cemetery enterprises makes the subject of 
serious concern, generally. There is a sound public policy in foster- 
ing r^iard for the dead by the laws affecting cemeteries, for society 
is concerned both with the "noble Living and the noble Dead."** 
A Rhode Island court referred to the "general and commendable" 
sentiment in these words: "Among all classes there is a pervading 
sentiment of reverence for the burial-places of the dead, which 
springs naturally from the Christian belief in the resurrection of the 
body. This sentiment is recognized in this State and elsewhere."** 
The law's attitude toward the problems of taxation, public health, 
r^ard for the memory of the dead, and the rights of contractors and 
mechanics who furnish services and materials in improving cemetery 
property, raise live issues which must be met. The case of Johnson 
V. Ocean View Cemetery decides the issue logically and in accord with 
sound policy. 

Barton Baker, '22 

Cmiflict of Laws: Inheritance tax. — In the case of Colorado v. 
Harbeck, 232 N. V., 71 {1921), reversing the decision in the AppeUate 

*Real Prop. Law. sec. 450 as amended t^ L. 1918, ch. 404. 

"Mem. Crap. Law, sec. 83; also see Real Prop. Law, sec. A51. 

''Real Prop. Law, sec. 114a; Pers. Prop. Law, sec. 13. A village may take 
property in trust for caring for a cemetery. Village Law, sec. 295. 

See Bogert on Trusts, pp. 220-223. 

**Penal Law, sec. 514. 

'^Public Health Law, sec. 24. 

*^ax law, sec. 4.; for reference to cases on exemption see sufra, note 6. 

*^Tax on lot owner is limited to two dollars or five dollars yearly, or there ma 
be a lump payment exempting owner from further taxes. Mem. Corp. Law* 
sec. 72. 

"Mem. Onp. Law, sec. 82. 

"William Wordsworth (1770-1850), The Prelude, Book XI, lines 393-395: 
There is 
One great society alone on earth: 
The noble Living and the noble Dead. 

"Kelly v. Nichols, 17 R. I. 306, 317, 318 (1893); Bogert on Trusts, p. 222. 
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Division previously noted in this Quarterly,* the right of a sister 
state to sue in the courts of New York to collect an inheritance tax 
from resident legatees, under the will of a resident of that other state, 
is denied. In reaching the conclusion, the Cotut of Appeals holds 
that the statute of Colorado can have no extra-territorial effect so as 
to impose a personal obligation on New York legatees, nor so as to 
create any right in rem as against personal property in New York. 
It decides ftirther that no judicial proceedings taken in Colorado 
without personal jurisdiction of the New York legatees could result 
in a valid judgment which could be sued upon in an action against 
them in New York. Although the court denies it, there would seem 
yet another theory upon whidi the state of Colorado might sue under 
its inheritance tax law. Do not the legatees by accepting the prop- 
erty assume an implied contractual obligation to pay the tax which is 
attached bv that state as a condition to the privilege of taking under 
the will? 

It would seem that the Court of Appeals answers this by stating 
that a tax is not a contract, either expressed or implied;* that taxes 
do not depend for their validity on the consent of the persons taxed; 
and that taxes are imposed by the fiat of the government and are 
forced contributions for the benefit of the body politic" and do not 
partake of the nature of debts. For example, it has been held that 

^John Harbeck and wife were residents of Boulder. Colorado. They started 
for France intendtog to acquire a domicile there. Harbeck died en route, in 
New York. His wiU disposing of personal property aU in New York to his wife, 
the residuary l^atee, and the defendants, residents there, was admitted to pro- 
bate in New York as that of a non resident, the surrogate applying Colorado law 
as provided in Sec. 47 N. Y. Dec. Est. Law. The New York transfer tax was 
paid and the estate settled. Later Colorado assessed an inheritance tax against 
the estate as that of a resident, mailed notice to widow (who had acquired resi- 
dence in New York) and the otner legatees as provided by its laws and now seela 
to sue them in the New York Courts for the collection of the tax. See 106 Misc. 
(N.Y.) 319(1919); 189 App. Div. (N.Y.) 865(1919); 5 Cornell Law Quarter- 
ly 309; 33 Har. Law Rev. 840. For discussion of domicile see Dupuy v. WurtSp 
53 N. Y. 556 (1873); Matter of Newcomb, 192 N. Y. 238 (1908). 

^ "Nothing contained in this provision (authorizing the Attomev General to 
apply for acfiiinistration of an estate with the will annexed) shall be construed 
* ^ * to prevent the enforcement of the collection of any tax provided herein in 
any other manner as may be provided in this act or by law.'' Col. Sess. Laws 
1913 C. 136, sec. 13, p. 551. 

"* * * Attorney General shall be authorized to appear in behalf of the state in 
any and all inheritance tax matters before any court of reond." See ibid, sec. 
18, 19. 

"• ♦ ♦ all l^atees • • ♦ liable • • ♦ for such taxes" from the decedent's death and 
provided that "the tax prescribed by this act * * * shall be and remain a lien on 
the property until paid." Col. Sess. Laws 1909 C. 195, sec. i, 2, pp. 460 ff. 

"All summons and notices required in the proceedings under this act may 
be served in every respect as now or hereafter provided for summons in civil 
actions in rem unless otherwise provided." — Inheritance Tax Law, Col. sec. iS., 
amoided laws 1918. 

•Meriwether v. Garrett, 102 U. S. 472, 5i3 (1880); Peirce v. Boston, 3 Met. 
(Mass.) 520, (1842); Phila., M. & T. v. OmsOia, 63 Neb. 280 (looi); Rochester 
V. Bloss, i85^N. Y. 42, 47 (1906); See also Cooley, Taxation, (yd ed.) Vol. I, 
p. 19; 34 L. K. A. 6^; 26 K. C, L., Taxation, sec. 11. For cases holding tax is a 
debt see Darnell v. Indiana, 174 Ind. 143,150 (1910) : Guilford County v. Georgia, 

112 N.C. 34, 37 (1893). 
Kjreen v. Gruber, 26 La. 694 (1874). 
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taxes are not barred by the statutes of limitations.* It would seem, 
however, that there is an essential diflp erenoe between a tax upon a 
privilege which is offered to a legatee, the enioyment of which he may 
accept or refuse, and a tax upon the res itself. The latter is valid by 
virtue of the sovereign authority and is a tax upon the existing 
ownership in property. In inheritance taxes, however, a further 
element is necessary, i. e., the consent of the legatee to take the 
property subject to the conditions imposed. ^ inheritance or 
succession tax is not a penalty* but is imposed by the state as a con- 
dition precedent to the passage of the property.* The legatees need 
not avail themselves of the privilege. But if they do, they take 
subject to all the conditions imposed by the grant. 

Prom the earliest times there has been no natural right to dispose of 
property by will except as created by statute or the civil state. Black- 
stone says, "And this variety may serve to evince that the right of 
making wills and disposing of property after death is merely a creature 
of the civil state; which has permitted it in some countries and denied 
it in others and, even where it is permitted by law it is subjected to 
different formalities and restrictions in almost every nation under 
heaven.*'^ It is true the right to make a testament has existed in 
England from the time of King Cnute but there was no right to 
dispose of all of one's property, or to cut off one's heirs, except by 
statute. And it is clear by the many statutes affecting wills that the 
right is dependent on statute in England today.* If there was no 
right to make a will except by statute it follows that there was no 
natural right to succeed to property by wiU apart from statute. In 
Nonnan times it is generally conceded that property passed by 
inheritance and yet it has been said of this period "There is hardly a 
strict right to inherit when there is no settled rule about reliefs and 
the heir must make the best bargain he can with the king."* The 
United States Supreme Court has said of today "if a state may deny 
the privilege altogether, it follows, that when it grants it, it may 
annex to the grant any conditions which it supposes to be required 
by its interest or policy."" 

By the general conMnon law rule the validity and effect of any 
testamentary disposition of personal property is to be governed by 

'Bradford v. Story, 189 Mass. 104 (1905). 

^Strode v. Commonwealth, 52 Pa. 182 (1866); Dos Passos, Inheritance Tax, 
sec. 8. 

*State V. Dalrymple, 70 Md. 294, 299 (1889); Wharton, Conflict of Laws, 
sec. Sof. 

^lackstone, Commentaries, Book II, Chap. 32, 491, 492, 493. 

*Ibid; see also Page on Wills sea a. 17, 18, 19, 157.; Leake's Digest of the 
Law of Property in Land (ist ed.) pt. i, Chap, i, sec. IV. sec. 2, pp. 66-69; 
History of the English Law, Pollock & Maitland, Vol. I. p. 294, 295, Vol. II, p. 
364, J31. For discussion of history of death duties see Knowlton v. Moore, 
178 U. S. 41 (1900); U. S. V. Perkins, 163 U. S. 625 (1896) discusses history ol 
testaments from time Hen. II, the Statute of Wills, 34 & 35, Hen. VIII, c. 5 
(1542), and the requirements under the Code Napoleon. See also WiUs Act, 
7 Wm. IV & 1 Vict. (18^7) c. 266. 

•Pollock & Maitland, History of the £ng. Law. Vol. II, p. 264. 

^'Mager v. Grima, 8 How (U. S.) 4^, 493 (1850), (court was speaking of aliens 
but see Magoun v. 111. Trust & Savmgs Bank, 170 U. S. 283, 288 (1898). 
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the law of the domicile of the testator^* and New York has affirmed 
this by statute in the case of non-residents whose wills are admitted 
to probate in New York." While New York will admit to probate 
a ^nll of one of her own citizens which is valid according to the law of 
the place where it was executed, the law as to non-residents has 
apparently not been so changed." The right to take tmder the will 
in the case here tmder discussion was created by Colorado law and the 
source of the legatee's title is Colorado law. Suppose that there was 
a provision in this will, valid according to the law of Colorado, but 
which would be invalid according to the law of New York. New 
York in enforcing this right could not be said to have created it, 
for under New York law it could not have existed." Or in the case 
of intestate succession, which the laws of the domicile of the decedent 
govern, an heir taking by the law of the domicile who would have 
been excluded by the law of the situs, can not be said to have had his 
right created according to the law of the situs}^ And the intent of 
the testator will be determined according to the law of the domicile 
as to what property shall pass.** The Supreme Court has said 
"The actual situs of the property in such cases cuts but a very small 
figure."" It would seem that the validity of the l^tee's title 
depends on Colorado law and that New York law by comity operated 
to transmit the property to the l^atees. 

It is not necessary to invoke the now questionable fiction of Mo- 
bilia personam sequuntur to hold that the decendent's property 
passed according to the law of the domicile.*' It is sufficient to 
recognize that the legatee claims tmder a right created by the law of 
the testator's domicile. The l^atee comes into the New York 
courts with a Colorado-created right and la)rs claim to property in 
New York. It would not seem dissimilar to the case of a party 
claiming property in New York under a contract made in Colorado." 
If Colorado has created the legatee's right to take then it can impose 
conditions upon the right to take and it does not become the ptx)perty 

^^Eidman v. Martinez, 184 U. S. 578, 586, 589, 590, 592 (1902); Holcomb v. 
Phelps, 16 Conn. 127, 133 (184^); Lawrence v. Kittredge, 21 Conn. 576 (185a); 
Dioey, Conflict of Laws (2d. ed.) p. 664, 667; Story, Conflict of Laws, (8 ed.) 



sec. 479 (d) (e). See, also 35 Har. L. Rev. 326, note 3. 

"Sec. 47, N. Y. Dec. Est. Law. 

"Sec. 23, ibid. When read with sec 47, ibid, would still seem to hold that the 
law of the domicile governs wills of non-residents in New York and that the 
validity and effect of any testamentuy dispositions of personal property within 
the state by the will of a non resident is to be governed by the law of the domicile. 

*<Jhamberlain v. Chamberlain, 43 N. Y. 424, 433 (1871); Dupuy v. Wurt», 
53 N. Y. 556 (1873). 

**aLawrence v. Kittredge, supra, note 1 1 ; Dammert v, Osbom, 141 N. Y. 564 

(1894). 

"Story, Conflict of Laws, (8 ed.) sec. 550 (a), p. 768. 

"Edman v. Martinez, 184 U. S. 578, 589 (1902). 

^^idman v. Martinez, supra, note 16, at 581; Blackstone v. Miller, 188 U. S. 
189, 204 (1903); Bidlen v. Wisconsin, 240 U. S. 625, 631 (1916); Keeny v. N. Y., 
222 U. S. 525, 537 (1912); Maxwell v. Bugbee, 250 U. S. 525, 538 (1919); 
Gallup's Appeal, 76 Conn. 617, 621 (1904); KocheE^)erger v. Drake, 167 111. 
122 (1807); Illinois V. Kellogg, 268 111. 489 (ioi<;): ProUiingham v. Shaw. 175 



122 (1897); Illinois V. Kellogg, 268 111. 489 (1915); Protifiingham v. Shaw, 175 
Mass. 59, 62 (1899); Hartman's Case, 70 N. J. Eg. 664 (1905); Matter ctf 
Romaine, 127 N. Y. 80 (i89i);In re Swift, 137 N. Y. 77(1893). 

^■23 Har. L. Rev. i, 79, 194, 260; WiUiston on Contracts, sees. 222, 1792. 
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of the legatees until these conditions are met.*' New York law is 
invoked to enforce the Colorado-made right. 

Colorado's right to levy an inheritance tax upon the estate of one 
dying domiciled in that state, even though the property disposed of is 
outside the state, is not to be denied.*® For the majority of juris- 
dictions are agreed that an inheritance or succession tax is not upon 
any res or property itself, but is a tax upon the right to succeed to 
property, or the privilege of taking property either by will or intestate 
succession.*^ Chief Justice White has said: "The right to tsiae 
property by devise or descent is a creature of the law, and not a 
natural right — a privilege, and therefore the authority which confers 
it may impose conditions upon it. From these principles it is de- 
duced that the States may tax a privilege ♦ * ♦ *'** And the Supreme 
Court again has said "* * * it is not to be disputed that, consistently 
with the Federal Constitution, a State may not tax property beyond 
its territorial jurisdiction, but the subject matter here regulated is a 
privilege to succeed to property which is within the jurisdiction of the 
State. When the State levies taxes within its authority, property 
not itself taxable by the State may be used as a measure of the tax 
imposed. * * * It is in no just sense a tax upon the foreign property 
real or personal."** 

It is, of course, well settled that the state in whose territory the 
property actually has its situs has a right to tax the transmission of 
property.** **A nation within whose territory any personal property 
is actually situated, has an entire dominion over it while therein in 
point of view of sovereignty and jurisdiction, as it has over immove- 
able property situated there."** This is on the theory that no matter 
what state creates the right to take, the laws of the siius must operate 
before the property can pass.** In both instances, however, it is to 
be noted that the tax is upon a privilege to take or to have the law 
operate and not upon the property itseJf . 

The administration in New York, however, was anciDary only, 
as the proper place to probate a will for principal administration is 
at the domicile of the decedent.*' But in such cases as the one under 
discussion where the will has been probated in New York, and both 

^•U. S. V. Perkins, 163 U. S. 625, 628 (1896), (Note that the Federal Inheritance 
tax is based on the right to dispose of property.) 

••See note 17, supra, 

^Supra, note I7. 

"Knowlton v. Moore, 178 U. S. 41, 55 (1900); quoted from Wagoun v. 111. 
Trust and Savings Bank, 170 U. S. 283, 288 (1808). 

"Maxwell v. Bugbee, 250 U. S. 525, 539 (1919); This case does not decide that 
the state in which a testator has ms domicile cannot tax the right to succeed to 
property having its physical situs beyond the first state's territorial borders. 
It holds rather that a state could not tax property of a non-resident outside the 
state but that it could use property of a non-resident having its situs elsewhere as 
a measure df the tax imposed upon the right to succeed to property actually 
within the state. Hohnes, J., dissenting. 

•*New Orleans v. Stcmpel, 175 U. S. 30 (1899); People v. Griffith, 245 111. 
532 (1910); Callahan V. Woodbndge, 171 Mass. 595, 597 (1898). 

"StOTy, Conflict of Laws, (8 ed.) sec. 550. 

"Callahan v. Woodbndge, suffra, note 24; Wharton, Conflict of Laws, sec. 80 f. 

"Miller v. Swan, 91 Ky. 36 (1890); Walton v. HaU, 66 Vt. 455 (1894); Page 
on Wills, sec. 315. 
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the l^atees and property are there, for the sake of convenience the 
property will be handed over there.'* Whether in such a case the 
property will be sent to the original jurisdiction to be transmitted to 
the legatees is one of judicial discretion and not of juiisdiction.** 

Space does not permit discussion of all the points in the decision. 
Itfis obvious that there was no valid judgment which Colorado could 
sue upon,'® and New York Courts have pointed out that they will not 
enforce the revenue laws of a sister state."^ 

The New York Court may have been moved by its desire to avoid 
double taxation. It has been pointed out, however, tiiat it is not 
unconstitutional for both the state of the domicile and the state of 
the situs to levy inheritance taxes as each is taxing the operation of 
law which it giants.'' 

The result of this decision, if generally followed, will be to allow a 
testator having as here, possible l^atees in a state other than that 
of his domicile, and having, as here, personal property only, the 
opporttmity of transmitting his personal property during his life to 
that state having the most lenient inheritance tax laws. Under 
such circumstances that state only in which the property is situated 
could assess a collectable tax.** 

Arthur H, Dsan, '23 

••Lawrence v. Kittredge, supra, note 11. 

^Ibid. 

••It has been held that an assessment order is not res judicata, Illinois v. KeUogg, 
268 III. ^89 (191^) : and a valid jud^ent on which Colorado might sue cotdd not 
be obtained without personal service on the defendants within Colorado. To 

g've a judgment in rem extraterritorial effect would be violation of due process of 
w; see Boswell's Lessee v. Otis, 9 How. (U. S.) 336 (1850); Pennoyer v. Neff, 
95 U. S. 714 (1807); Baker v. Baker Ecdes Co., 242 U. S. 394, 401 (1917). 

••^The Court here held that the Colorado statute, ^M^ra. note la., would not 
permit a suit in contract because a statutory remedy must be strictly construed. 
See Matter of Gould, 156 N. Y. 423, 425 (1898); Maltbie v. Lobsitz Mills Co., 
223 N. Y. 227, 232 (191 8); Sutherland, Statutory Construction, (2nd ed.) sec. 
565. The provision, however, authorizing the Attorney General to proceed at 
law would seem sufficient. See also U. S. v. Chamberkune, 219 U. S. 250 (191 1) 
holding statutory remedy not exclusive. 

••^Cases holding that statutes making non-residents liable for taxes on property 
can have no extra-territorial affect are not in point because here the tax is not 
u^n the property within the state but upon a privilege to succeed to proper^ 
without the state. This would seem to answer Dewey v. Des Moines, 173 U. S. 



193 (1899); City of New York v. McLean, 170 N. Y. 374, 377, 388 (1902). 
•^Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 290 (1887); Ludlow v. ] 
nselaer, i Johns. (N. Y.) 94, 96 (1806); Marshtdl v. Sherman, 148 N. Y. 9, 25 



(1895). It may be pointed out that this doctrine has been interpreted in cases 
involving penalties and the courts have undoubtedly been influenced by the wdl 
known rule of international law that no nation will enforce the penal laws of 
another. In Marshall v. Sherman, supra, the law was not enforced because the 
court considered it against the best interests of its own citizens and against its 
public policy. This rule must of course always govern the enforcement of foreign 
statutes but it is submitted that there is no reason why revenue laws not imposing 
penalties should not be enforced in a sister state. 



••See In re James, 144 N. Y. 6 (1894) 
••Coe V. Enrol, 116 U. S. 517, 524 (] 
732 (1903); Blackstone v. ^filler, supra, note 17. 



••Coe V. Enrol, 116 U. S. 517, 524 (1886); Kidd v. Alabama, 188 U. S. 730, 



•«See State v. Guinotee, 204 S. W. (Mo.) 806 (1918), for a case holding that a 
suit would lie in implied contract to recover an inheritance tax. 
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Constitational Law: Boycott and picketing: Injunction: Valid- 
ity of statute. — New limitations have been placed upon state legis- 
latures which seek to effect a solution of their labor problems by 
statute, as a result of the decision of the United States Supreme 
Court in the case of Truax v. Corrigan, 42 Sup. Ct., 184 {1922). 
Mr. Chief Justice Taft delivered the opinion of the court. Justices 
Brandeis, Clarke, Holmes, and Pitney dissented. The case goes 
farther than any that has heretofore be«n considered by the Supreme 
Court in that it wotdd prevent the state from such an exercise of 
discretion in labor legislation as would result in the slightest abridge- 
ment of the property rights of either the employer or the employee, 
and would prevent the state from prohibiting the use of the injunction 
in settling disputes between employers and employees. 

The facts present a typical case of an employer seeking an in- 
junction to restrain union employees from picketing their former 
employer's place of business and conducting a primary boycott 
resulting in seriously rwiudng his volume of business, "By having 
agents of the tmion walk forward and back constantly during all the 
business hours in front of plaintiff's restaurant, announcing by signs 
and by voice that the restaurant was unfair to union labor ♦ ♦ * 
By applying in handbills abusive epithets to the plaintiff and making 
libelous charges against him.* ♦ * By seeking to disparage plaintiff's 
restaurant ♦ * * By attacking the character of those who did patronize 
it , saying their mental caliber and moral fibre fell far below the American 
average* * ♦ By threats of similar injtuy to would-be patrons ♦ * ♦." 

The Arizona statute* permits peaceful and lawful picketing. 
Furthermore, in substantially the language of title Clayton Act* 
it permits interference by injunction between employers and em- 
ployees in any case growing out of a dispute concerning terms or 
conditions of employment unless interposition by injunction is 
necessaiy to protect property from injuiy through violence. 

The Arizona Supreme Court in construing this statute held' that 
the acts of the defendants set forth in the above declaration consti- 
tuted peaceful and lawful picketing. This decision in the principal 
case is consonant with the decision of the same court a short time 
earlier in Truax v. Bisbee Local No. 380,^ which was apparently the 
first interpretation by the Arizona cotirt of tihe statute in question. 
In the earlier case the court plainly chose the view as between the 
two prevailing generally in the United States which it thought would 
best fit local conditions and best interpret the intent of the legisla- 
ture. It may thus be said without contmdiction that the interpre- 
tation of the Arizona statute had become the law of that state. 
Having determined that the acts complained of were peaceful and 
l^[al the court necessarily fotmd that there was no legal injury to the 
plaintiff's property. In this posture of the case it would have been 
impossible for the court to do other than refuse the injunction sought. 

The United States Supreme Court reversed the decision, holding 
that the Arizona statute, as interpreted by the state court was 

^Paragraph 1484, Revised Statutes Arizona of 1913. 
*Sec. 20, Chap. 323 Laws of 1914. 
*Truaz v. Corrigan. 20 Ariz. 7 (1918). 
*19 Ariz. 379 (1918). 
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imconstitutional on two grounds: i, that it deprived the plaintiff 
of his property without due process of law, and 2, that it denied him 
of equal protection of the laws. 

As to the deprivation of property, the court, through. Mr. Chief 
Justice Taft, laid down a rtde which, it would seem, if carried to its 
logical conclusion, would put an end to every legislative enactment 
timt gave countenance to a curtailment of property rights, irre- 
spective of the urgency of conflicting rights. The court states an 
tmdisputed truth in the pronouncement that the right to cany on 
one's business unmolested and the right to public good will are 
property rights and that any intentional interference with the plain- 
tiff's business and any destruction of the good will of his customers is 
an infringement of his property rights.* It does not necessarily 
follow, however, that because a right of the plaintiff is abridged he is 
by that fact entitled to an action against the one who infrmges the 
right. The'merchant who is injured by the activities of his com- 
petitors sustains a very distinct and definite loss. Can it be said 
that the court which refuses to enjoin fair competition violates the 
constitutional prohibition against depriving of property without due 
process? Clearly such a contention would be absurd. It would 
seem equally unreasonable to suggest that legislation which purported 
to set or change standards of fairness of competition would be viola- 
tive of the Federal Constitution. Congress has the undoubted 
authority to create such a body as the Federal Trade Commission 
whose duty it is to determine what constitutes fair and what consti- 
tutes unfair methods of competition. It necessarily follows that 
Congress itself would have the power, if it seemed wise to use it, 
to determine by statute what shall be deemed fair and what tmfair 
competition. It is difficult to see any valid difference between the 
deprivation of property that follows an tmfavorable decision of the 
Federal Tlade Commission or that would result if Congress should 
enact a fair competition statute and the deprivation renting from 
the passage of a statute which changes the standards of fairness in the 
struggle between employer and employee. 

American courts are divided on the question as to whether a com- 
bination of employees for the purpose of conducting a primary boy- 
cott or a peaceful picket is in itself such an injury to the property of 
the employer as to give him a cause of action. An elaborate review 
of the decisions holding both wa)rs on this question is presented by 
Mr. Justice Brandeis in his dissenting opinion in the principal case.* 

Without attempting to urge the justice of either view it is sufficient 
to note that there is a fairly even break on the question in this coun- 
try, with the majority, including the federal courts and Massachu- 
setts holding such acts to be unlawful,^ and a respectable minority, 
including New York, contra,^ Arizona by its statute as interpreted 
by its supreme court* made a positive effort to align itself with those 

•42 Sup. Ct. 124, 127. 
*42 Sup. Ct. 124, 137, notes 28 and 29. 
^Truax v. Corrigan, supra, note 6. 
•Truax v. Corrigan, supra, note 6. 
*Thiax V. Corrigan, supra, note 3. 
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jurisdictions which hold that the boycott is not per se Uiegal. The 
United States Supreme Court has now in effect told the state of 
Arizona that it has not the prerogative heretofore exercised by other 
American states of electing which of the views on this subject it 
will adopt. 

In view of the holding of the Supreme Court in Duplex Printing 
Press Co., v. Deering^^ it would not be surprising for the court to hold 
that the acts of the defendants here would be illqgal, if the case had 
been one over which the federal courts had original jtuisdiction. 
In that case the United States Court interpreted the Ciajrton Act" 
as not making legal any conduct that had theretofore been considered 
ill^al, and acts such as those involved in the present case have beeo 
consistently held to be unlawful. However, the Arizona court 
construes the Arizona statute differently. It conceives it to have 
been the intent of the state l^slature to authorize acts that had 
theretofore not been specifically pronounced to be leg^. It is sub- 
mitted that in view of this clearly expressed purpose of the local 
l^:islature to authorize these acts which are genaally considered in 
otiier states not to be unlawful the United States Supreme Court 
should have acquiesced in the decision of the state coturts as to the 
constitutionality of the law. It is a well recognized doctrine that 
there is no common law of the United States as distinguished from 
the individual states." A Federal Court, however, when it has 
jurisdiction of a cause under the constitution and laws of the United 
States enforces the common law of the state in which it is sitting.^ 
As the state courts interpret the statute law in the light of the com- 
mon law" it may eqtially well be said that even though there be no 
pronouncement by local courts as to the common law on the point 
at issue the common law may be identified as being the law existing 
on the statute books as interpreted by state courts of final jtuisdiction. 
Thus it foUows that the federal courts should, when deciding the 
validity of an Arizona statute, apply the same test of validity to the 
statute as that used by the local tribunal, i. e., the common law of 
Arizona. The cases of Bucher v. Cheshire R, /?." and Burgess v. 
Seligman^* and the cases cited in the latter*^ are directly in point. 
If any other view be adopted, as was done in the instant case, it 
appears that the logical result must be that the United States Su- 
preme Court would obtain supervisory jtuisdiction over all state 
laws that in any way appeared to abridge property rights; that it 
might pass on their validity in accordance with what was conceived 
by the United States Court to be the common law on the subject 
irrespective of the common law of the various states, and thus iufiict 
unifonnity of state legislation in aU cases involving property rights. 

The second ground for holding the Arizona statute unconstitu- 

»«254 U. S. 443 (1920). 

^Supra, note 2. 

»I2 C. J. 196. 

"I2 C. J. 196. 

"12 C. J. 194. 

"I25 U. S. 555 (1888). 

^•107 U. S. 20, 33 (1882). 

"107 U. S. 20, 34 (1882). 
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tional was that it denied the parties to labor oontroversies equal 
protection of the laws. The basis of this contention is that the use of 
tibe injtmction is unrestricted as to disputes arising between parties 
not sustaining tibe relationship to each other of emplo3rer and em- 
ployed» but as to the latter and as to disputes arising out of this 
relationship the use of the injunction is denied. A deification of 
the citizens of a state for the purpose of better adniinistering the 
laws is not per se unconstitutional.^" Classifications may t^ in- 
dulged in provided all within the same class are treated alike." 
Moreover, it is unnecessary to discuss the creation of classes for the 
purposes of this act, for the statute does not purport to prohibit the 
use of tiie injtmction where an illegal act is being committ^ or threat- 
ened. The Arizona statute is substantially in the words of the 
Qa^rton Act. In both of them the use of the injunction is pro- 
hibited between emplo3rers and employees in any case growing out 
of a dispute concerning terms or conditions of employment unless 
interposition by injtmction is necessary to protect property from 
injtary through violence. The acts of the defendants in this case are 
dedared by the Arizona cotut to be lawful tmder the statute. There- 
fore, if there is damage to the plaintiff, it is damnum absque injuria 
and no injtmction could possibly issue. Clearly, then, it is not a 
denial of protection tmder the laws for the statute to say that an 
injtmction shall not be used in such a case, for injtmctive remedy 
ooiuld not be invoked even in the absence of this statutory pro- 
hibition. 

Moreover, if it were conceded that the plaintiff in this case was 
denied the right to an injtmction in a case where he might otherwise 
have had it, the statutory prohibition against its use in cases of this 
kind would not be a denial of equal protection tmder the laws accord- 
ing to the rules followed in two very recent dedsions by the United 
States Supreme Cotirt.'® In one of these. Dominion Hotel Co., v. 
Arizona*^ there was a closer constitutional question than in the 
present case. The Arizona statute prohibited the emplo3ncnent of 
women in restaurants for a period longer than a certain number of 
consecutive hours, but specifically excepted from this prohibition 
railroad restaurants, thus giving competing restaurants a distinctly 
different standard of requirements, and clearly favoring one of the 
classes over the other. In this case, Mr. Justice Holmes, for the 
court, said:" "The Fourteenth Amendment is not a pedagogical 
requirement of the impracticable. The equal protection of the laws 
does not mean that all occupations that are called by the same name 
must be treated in the same way. The power of the state *May be 
deteimined by degrees of evil or exerdse^ in cases where detriment 
is especially experienced.' (Armour and Co,, v. North Dakota, 240 
U. S. 510, 517) The only question is whether we can say on our judicial 

>*See summary of cases in dissenting opinion of Mr. Justice Brandeis, 42 Sup. 
Ct. 124, 134. 

^^Supra, note 18. 

''Miller v. Oregon, 208 U. S. 412 (1908); Dominion Hotel Co. v. Ariz., 249 
U. S. 265 (1919). 

'^Miller v. Oregon; Dominion Hotel Co. v. Ariz., supra, note 20. 

*<Dom]nion Hotel Co. v. Ariz., 249 U. S. 265, 268 (1919). 
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knowledge that the legislature of Arizona could not have had a reason- 
able ground for believing thai there were such public considerations for 
the distinction made by the present law. The deference due to the 
judgment of the legislature on the matter has been emphasized again 
and again. (Hebe Co., v, Shaw, 248 U. S. 297,303). Of course this 
is especially true when local conditions may £^ect the answer, con- 
ditions that the legislature does but we cannot know. {Cusack v. 
Chicago, 242 U. S, 526, 530, 531)." 

It is submitted that this paragraph from the court's opinion in 
Dominion Hotel Co,, v, Arizona is conclusive on the question of equal 
protection. It is consonant with a long line of authorities," and it is 
difficult to see why it should not be applied to the facts in question. 

Elbert Parr Tuttle, '23 

Declaratory Judgments: Their constitutionality and effect. — 

The introduction of the declaratory judgment into our system of 
jurisprudence marks another stride forwaid in the development of 
more delicate machinery for the adjustment of human differences. 
But, as has so often been the case with economic and social inno- 
vations, no sooner is the reform inaugurated than the forces of con- 
servatism raise the cry of unconstitutionality. Up to date there have 
been two cases in which this mode of attack has been invoked, and 
with opposite results. In State ex rel Hopkins, Attorney-General v. 
Grove, 201 Pac. {Kan,) 82 {1921), the Supreme Court of Kansas 
sustained the constitutionality of the declaratory judgment enacted 
by the legislature of that state in 191 9 in the face of the contention 
that it was not within the scope of the judicial power, and disapproved 
of the case of Anway v. Grand Rapids Railway, 211 Mich. 592 {1920), 
wherein the Supreme Court of Michigan held invalid a similar statute. 

The majority of the court in the Michigan case held the statute 
unconstitutional as requiring the court to exercise a non-judicial 
power. It was non-judidal, they said, because the court was not 
called upon to put its decree into effect by process in the way of 
execution, injunction, or the like, whidi is a necessary element of 
judicial action. To support this argument the opinion relied mainly 
on the cases of Gordon v. United States^ and Muskrat v United States.^ 
In the first of these cases Chief Taney declared: "The award of 
execution is a part, and an essential part of every judgment passed 
by a court exercising judicial power. It is no judgment, in the legal 
sense of the term, without it." In the Muskrat case the Supreme 
Court invalidated a Congressional act authorizing certain persons to 
institute suits in the Federal cotirts to determine the constitutionality 
oi a certain act on the grotmd that no actual controversy was pre- 
sented for determination, and the process of the court not required. 

The Michigan court also likened the declaratory judgment to a 
moot case or an advisory opinion as to the constitutionality of a 

"Armour and Co. v. North Dakota, 240 U. S. 510, 517 (1916); Hebe Co. v. 
Shaw, 248 U. S. 297, 303 (1919); Cusack Co. v. Chicago, 242 U. S. 526, 530, 
531 (1917). 

»II7 U. S. 697 (1864). 

«2i9U. S. 346 (191 1). 
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certain statute. The fallacy of this analogy is demonstrated by 
Judge Sh^rpe in his dissenting opinion, where he says: "The declara- 
tory judgment is a final one, forever binding on the parties on the 
issues presented. The decision of a moot case is mere dicttun as no 
rights are affected thereby, while an advisory opinion is an expression 
of the law as applied to certain facts not necessarily in dispute and 
can have no binding effect on any future litigation between interested 
parties." 

Thus the sole ground upon which the decision of the Michigan 
court can be justified is the failure of the declaratory judgment to 
meet the requirements of a certain definition of the judicial power 
colored by the philosophy of a particular period. It is difficult 
to see why the right to enforce the court's judgment by process 
should be deemed an indispensable element of judicial power, as the 
ultimate enforcement of such process rests with the executive power. 
It is true that in the past the enforcement of rights has almost in- 
variably followed their adjudication, but that was because such 
adjudications would otherwise have been disregarded by the de- 
feated litigant. The essential ftmtion of the judiciary has alwa]^ 
been to declare the rights and obligations existing in a particular 
controversy, and if to-day we are entering upon an era when the sense 
of social duty is becoming so potent that some members of the com- 
munity will voluntarily effectuate a declaration of the rights of others 
without compulsion, why should they be obliged to undergo the 
bitterness of ordinary litigation merely because this method of 
adjusting legal rights does not accord with a passing conception of 
the judicial power?* 

The declaratory judgment has been adopted in about half a dozen 
states.* The New York statute, sec. 473 of the Civil Practice Act, 
is based on the English model.* It reads: "The Supreme Court 
shall have power in any action or proceeding to declare rights and 
other legal relations on request for such declaration whether or not 
further relief is or could be claimed, and such declaration shall have 
the force of a final judgment.*'* If our courts interpret and ad- 
minister this statute as Uberally as have the English courts, it will 
prove of the utmost service to tiie people. This remedy has become 
so popular in England that by far the majority of cases in Chancery 
are now of this type. 

In general there are two classes of cases in which the declaratory 
judgment may be employed: i. Those in which no consequentiflLl 
relief could be claimed in the way of execution or injunction but 

•See: "The Constitutionality of the Declaratory Judgment," by E. M. Bor- 
chard in 30 Yale L. Jour. 161. Also: 4 111. L. Quar. 126 and the bibliography 
therein contained at page 130. 

<New Jersey fPub. Laws 1915, c. 116, sec. 7); Florida (Gen. Acts 1919, No. 
75); Michigan (Acts 1919, No. 150); Rhode Island (Gen. Laws 1909, c. 289, 
sec. 19); Connecticut (G^. Stat. 191 8, sec. 51 13); Kansas (Laws 192 1, c. 168,) 
New York (Civ. Prac. Act sec. 473). 

•In 1883 Rule 25 of Order 25 was adopted and provided as follows: "No action 
or proceeding shall be open to objection, on the ground that a merely declaratory 
judgment or order is sought thereby, and the 0)urt may make binding declara- 
tions of rights whether any consequential reli^ is or could be claimed or not." 

•See also New York Rules of Civil Practice, sees. 210-215. 
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where the parties seek merely an authoritative declaration of their 
legal rights or status in the light of certain factsJ 2. Those in which 
consequential relief could be claimed in an ordinary action but is not 
sought.^ It is in this latter class of cases that difficulties may arise 

*The following are some illustrations of this class of cases which have arisen in 
the English Courts, as presented by Professor Sunderland in his excellent article 
on "The Declaratory Judgment" in 16 Mich. L. Rev. 69, 78: In Lovesy v. Palmer, 
(1916) 2 Chan. 233, the plaintiff asked for a declaration that certain memoranda 
and letters constituted a binding contract between the defendant and the plaintiff 
to make a lease of a theatre. In Smith, et al v. Becker, et al., (1916) 2 Chan. 
86, the plaintiff asked for a declaration that certain contracts which they had 
made with the defendants were illegal by reason of a proclamation of a state of 
war between Great Britain and Germany. In In re Lodwig, (1916) 2 Chan. 26, 
the plaintiff asked the court to declare whether certain trusts were void for re- 
moteness. In In re New Chinese Antimony Co., Lim., (1916) 2Chan. iij, the 
liquidator of a company asked the court to determine and declare the oorrdative 
rights of the preferred and common shareholders in the assets of the company. 
In Cassel v. Inglis, (1916) 2 Chan. 211, the plaintiff asked the court to declare 
that he had been illegally excluded from membership in a stock exchange. In 
Pearce v. Bulteel, (1916) 2 Chan. 544, the plaintiff asked a declaration as to who 
were the owners of certain property. 

In at least twenty cases m &e same volume the court was asked to construe 
wills or make declarations as to rights acquired tmder wills involving such ques- 
tions as: whether certain funds should be paid to a life tenant as income or re- 
tained by the trustees as capital (In re Thomas, at p. 331.); whether the words 
"lawful issue" are restricted to children or if they included remoter descendants 
^In re Timson, at p. 362) ; to what bequests a provision against lapse applied 
(In re Smith, at p. 368) ; whether farm labcn-ers were servants within the meaning 
of a bequest (In re Forrest, at p. 386) ; whether a devise of land was subject to a 
water pipe easement (Schwann v. Cotton, at p. 459). 

These cases are distinguishable from purely moot cases in that they involve 
determinations of actual existing rights or status and are binding on the parties 
in the future. 

•To quote again from Professor Stmderland's article {supra, note 7): "Here 
there is merely a new remedial right erant^l to the plaintiff. He has a cause of 
action of the conventional type, but he wants to use it for a new purpose. In- 
stead of asking that the ddfendant be ordered to perform his contract, he only 
wants the court to assure him and inform the defendant that he has a right to 
performance. Instead of enjoining the defendant from taking certain action, 
be merely asks the court to advise him and ^e defendant whether the latter has a 
right to take it. 

The advantages of asking advice instead of coercive relief are important. 
In the first pla^ it presents in the pleacUng a specific and express issue of law, 
which can usually be answered yes or no, and which wiU settle the controversy 
between the parties. In this way the scope of the l^al inquiry presented by the 
pleadings is clarified and limited. Furthermore, the issue of law is not one which 
must, as in case of a demurrer, be developed without any accompanying issue of 
fact. It is usually an issue of law to be oedded upon the outcome of the trial or 
hearing, so that almost every case is capable of being presented as a case for 
advice. Thus a declaration of right may be a^ed as to a contract which plaintiff 
alleges contains certain provisions. If the defendant denies some of the terms 
alleged, the declaration of right will be based on the terms which the evidence 
substantiates. 

But there is a second result which this procedure accomplishes in cases where 
coercive relief might be had, and that is a psychological one. Every- case may 
l^ this means become in appearance at least a friendly suit. There is no doubt 
that the personal animosities developed by a Htigation are serious drawbacks to 
the usefulness of the courts. To sue is to fight, and fights make endless feuds. 
Parties hesitate to resort to the courts because th^ shrink from a state of war 
with their neighbors or business associates. But if the courts could operate as 
diplomatic instead of as belligerent agencies, less hesitation would be felt over 
recourse to them, and less strain would be put upon the friendly relations of tht 
parties." 
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in New York. Suppose that party who is entitled to maintain an 
ordinary action, either relying on the honesty of the other party or 
wishing to avoid the hostility of ordinary litigation, gets only a 
declaratory judgment, and contrary to his expectations the de- 
fendant proves recalcitrant. May the plaintiff then apply to the 
court for further relief? If the defimtion of a cause of action as laid 
down in Hahl v. Sugo* is to be followed, it is very doubtful if he may. 
In that case the plaintiff brought suit to obtain a decree to compel 
the defendant to remove part of her building which encroached upon 
the plaintiff's land. In 1896 the plaintiff had brought an action in 
ejectment to recover possession of the strip of land occupied by the 
defendant's building and secured a judgment declaring the title of 
the land to be in him. The sheriff had returned the execution with a 
statement that it was impracticable for him to remove the stone 
foundations of the building from the land in question. In the second 
suit the court denied the plaintiff any relief in the way of a man- 
datory injunction on the ground that the judgment in the first action 
was a bar to recovery in the second, even though the first judgment 
only amounted in reality to a declaration of the plaintiff's legal 
right to the possession of the land. The Court of Appeals, speaking 
tluxnigh Judge Werner, said that the right of the plaintiff to recover 
possession of the land constituted but one cause of action despite the 
fact that both legal and equitable relief were necessary to perfect 
that right, and that the plaintiff by neglecting to ask for the requisite 
equitable relief in the first suit had split his cause of action. This 
case has never been overruled or modified. 

It will thus be seen that the effect of the judgment in the first 
action was practically equivalent to a declaratory judgment. If 
Hahl V. Sugo is to be followed, it is ver}'^ possible that our courts will 
hold that when a party obtains a declaratory judgment he has split 
his cause of action so as to disentitle him to further relief. This 
view is strengthened by the language of sec. 473 of the Civil Practice 
Act that **Such declaration shall have the force of a final judgment." 

It is therefore submitted that the present act should be amended 
to provide that a party who has obtained a declaratory judgment may 
apply for further relief if necessary to enforce his rights, as otherwise 
th^ very beneficial remedy may become a trap for some unwary 
litigant. 

Paul O'Keefe, '22 

Domestic Relations: Limited divorce: Acts of cruelty which will 
support an action for a s^aration. — In Hofmann v. Hofmann, 
232 N. Y. 215 {1921), the action was by the wife to procure a judg- 
ment of separation, by reason of the cruel and inhtmian treatment of 
the plaintiff by the defendant, and by reason of such conduct on the 
part of the dedPendant toward the plaintiff as rendered it tmsaf e and 
improper for the defendant to cohabit with the pl^ntiff.^ Tlie 
plaintiff alleged in her complaint and the defendant, by demurrer, 

•169 N. Y. 109 (rgor). 

"This action is provided for in Code Civ. Pro. sec. r762 et seq. 
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admitted that the defendant obtained a decree of divorce in the 
state of Pennsylvania which was wholly null and void; that the 
defendant without being divorced from the plaintiff entered into a 
marriage with a woman other than the plaintiff and was living with 
her in adulterous intercourse; that the defendant had caused divers 
persons, including the children of the parties, to be informed of the 
pretended decree of divorce and of the pretended marriage of the 
defendant to the other woman and of his living with her; and that 
the defendant had represented to the children of the parties that 
they should meet and aflSliate with the woman with whom the de- 
fendant was living. The complaint then stated that the aforesaid 
acts had caused the plaintiff acute mental suffering and distress. 
In the Appellate Division* it was decided that the facts alleged did 
not constitute cruel and inhuman treatment such as would entitle the 
plaintiff to a separation, and that although the plaintiff's complaint 
stated facts sufficient to support a cause of action for an absolute 
divorce, still the demurrer should be sustained because causes of 
action for absolute divorce and for separation could not be properly 
united.' In the Court of Appeals, the decision of the Appellate 
Division was reversed and it was held that for one living in open 
adultery to say falsely that he has divorced his wife for her miscon- 
duct, and that the other woman is his lawful wife, may be cruelty, 
producing mental torttire more cruel and lasting than mere blows or 
abuse, and constituting grounds for a separation. 

The holding of the Court of Appeals is not surprising in view of 
the tendency of couits to become more liberal in their adjudication of 
what acts of cruelty will support an action for a limited divorce. The 
old rule, that either violence or a reasonable apprehension of bodily 
hurt must be alleged in such an action,* has been extended to include 
such conduct as would reasonably be expected to cause mental agony 
which would affect the health of the spouse complaining of the cruelty 
of the other. So while physical injury is still the basis of the action, 
the field of acts which may affect the health of the individual has been 
greatly extended by the general acceptance of the view that acts or 
words which cause mental suffering may affect one physically.* 
While the cases under the old rule did recognize that certain acts 
might occasion great mental suffering, and, consequent thereon, 
bodily ill health, they rigidly held however, that such acts did not 
constitute legal cruelty in the absence of physical violence or a 
reasonable apprehension thereof. In Chesnutt v. Chesnutt,^ one of the 
charges against the defendant was that ** — he used obscene and 
blasphemous language, was constantly intoxicated, and thereby 
occasioned his wife great mental suffering and bodily ill health." 

*195 App. Div. (N. Y.) 596 (1921). 

»Zorn V. Zom, 38 Htm. (N. Y.) 67 (1885); Conrad v. Conrad, 124 App. Div. 
(N. Y.) 780 (1908). 

«£vans v. Evans, i Hagg. Con. (Eng.) 35 (1790); Barlee v. Barlee, i Add. 
Ecc. (Eng.) 301 (1832); Kenrick v. Kenridc, 4 Hagg. Eoc. (Eng.) 11^ (1831); 
Neeld v. Neeld, 4 Hagg. Ecc. (Eng.) 263 (1831); Lockvvood v. LocKWood, 2 
Cur. Ecc. (Eng.) 281 (1839). 

*i Bishop, Marriage, Divorce and Separation, sec. I563, 

•i Spinks (Eng.) 196 (1854). 
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The court held that the alleged acts if proved would not constitute 
legal craelty because there was no charge either of bodily violence 
inflicted, or of threats of personal ill treatment. The effect of the 
ruling in this case was to exclude all acts in which the element of 
physical violence was not present. 

And in keeping with the modem tendency to consider acts, which 
cause mental suffering grievous enough to affect the health, as acts of 
cruelty, the courts have held that acts which outrage the feelings of 
modesty and decency^ or unfounded accusations of unchastity,* 
might be cruelty, as might also any combination of acts which might 
reasonably be expected to injure the health of the complaining 
spouse. * Each case is to be determined according to its own particular 
circumstances, keeping alwa}^ in view the intelligence, apparent 
refinement and delicacy of sentiment of the complaining party.** 
There can be no hard and fast rule as to what acts will or will not 
constitute cruelty but the whole conduct should be brought within the 
contemplation of the tribunal, for the question is not whether this 
fact or that fact alone would render it the duty of the court to pro- 
noxmce for a separation, but whether all the facts combined would 
warrant that result." 

Thus in the principal case, while there may be little or no authority 
for holding that any one of the acts complained of, standing alone, 
would support the action, still each of the acts in connection with 
other acts may be held to be cruelty. That the adulterous conduct 
might be considered as an element of the cruelty is supported by 
Aitchison v. Aitchison,^ where adulterous conduct, in connection 
with sullen and harsh treatment of the wife, calling her a liar on two 
occasions and saying that his friends wonder why he married her, 
was held to be cruel and inhiunan treatment. The acts of the de- 
fendant in infonning the children of the parties that he had divorced 
the plaintiff and that they should meet and affiliate with the woman 
with whom he was then living, and to whom he pretended to be 
married, might be considered as an element of cruelty. The poison- 
ing of the minds of the children toward the wife in connection with 
using atid epithets toward her and professing his love for another 
woman was held to be cruelty in the case of Zuntbtel v. Zutubiel}^ 
The act of the husband in stating that he had divorced his wife, 
necessarily implies misconduct on her part of a grievous nature. 
That this act might be considered as an element of cruelty is in accord 
with the case of LtUz v. Luiz}^ where a husband in the presence of his 
children charged his wife with tmchastity, there being no evidence to 
support the diarge; and it was held that the court might properly 
decree a limited divorce, as cruel and inhiunan treatment doe^Jnot 
necessarily imply such treatment as places a wife in physical fear of 

holmes V. Holmes, 23 So. (La.) 324 (1898). 

•Lutz V. Lutz, 31 State Rep. (N. Y.) 718 (1890). 

*Pearson v. Pearson, 230 N. Y. 141 (1920). 

^^Plemming v. Plemming, 95 Cal. 430 (1892). 

"Saunders v. Saunders, i Rob. Ecc. (Eng.) 549 (1847). 

W99 Iowa, 93 (1896). 

»II3 Ky. 841 (1902). 

^Supra, note 8. See also Smith v. Smith, 92 App. Div. (N. Y.) 442 (1904). 
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her husband. In De Melt v. De MeW^ it was held that the malicious 
making and circulating of false charges against the wife, although 
such statements were made after the plaintiff left him, were the proper 
subject of complaint, in connection with other matters alleged by her 
in support of a cause for a separation, founded on the charge of cruel 
and inhuman treatment. While there was no charge of malice in the 
principal case, it would seem that ntialice need not necessarily be 
present, inasmuch as a separation is decreed not as a penalty to the 
guilty party but as a relief to the injured spouse.^* 

The holding in the principal case is well supported by modem 
authority and the court of appeals was undoubtedly justified in 
finding that the allied facts might cause such mental suffering as 
would affect the hesdth of the complaining spouse. Inasmuch as 
adultery has always been considered the greatest offense against the 
marriage relation it would seem proper to consider it as cruelty 
wherever it is within the knowledge of the other spouse and grant a 
separation for it, otherwise, those who, because of religious teachings 
on the binding tie of marriage, are disinclined to sue for a divorce, 
would be without l^:al remedy for so great an offense. 

F, T, Henry, *2j 

Equity: Unincoxporated associations: Jurisdiction and power of 
court of equity over. — ^Upon what grounds and to what extent will a 
court of equity interfere in disputes arising in tmincorporated associa- 
tions? These questions are raised in the case of WiUiams v. District 
Executive Board, United Mine Workers of America, Court of Common 
Pleas of Philadelphia.^ The plaintiff, a member in good standing, 
had been duly nominated for office at the annual saj^try of $2,000. 
The district board having arbitrarily, and without authority, erased 
the plaintiff's name from the ballot Ust, the plaintiff sought and 
obtained an injunction restraining the board from printing and dis- 
tributing official ballots with the said candidate's name omitted 
therefrom. As a basis of equity jurisdiction in controversies of this 
kind the court stated two grounds: (i) by statute* the several courts 
of Common Pleas are given the jurisdiction and powers of a court of 
chancery to supervise and control unincorporated societies and asso- 
ciations; (2) equity has long asserted its right to interfere in certain 
matters relating to unincorporated associations. The cotut in dis- 
cussing the question of a property right as a basis for equity jtms- 
diction said, "We do not deem it necessary in this proceeding to 
determine whether or not the plaintiff has been deprived of a prop- 
erty right. Nevertheless * * * if the executive board of the district 
can deprive a member of a local union of his right to become a candi- 
date for this position, they are depriving hun of something that 

»i20 N. Y. 485 (1890). 

^Robinson v. Robinson, 66 N. H. 600 (1891). 

^79 Legal Intelligencer p. 24. 

'Sec. 13, Act of General Assembly of the Commonwealth of Pa., approved 
June 16, 1836, P. L. 789. 
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comes very near to being a right of proi)erty, or at least a potential 
right of property.'** 

As to the first ground laid down by the court, it has been hdd^ 
by the Supreme Court of Pennsylvania that this statute gave to the 
courts of Common Pleas only the powers of the English court of 
chancery, and that such court has always disclaimed authority to 
interfere with the action of voluntary and unincorporated associations 
where no right of property was involved. As to the second grotmd, 
the cases cited are not in point, for in each case a property right was 
involved.* One case, however. Metropolitan Base Ball Club v, 
Simnums,^ seems to support the proposition adopted by the court. 
The plaintiff, a baseball club, was excluded without notice of trial 
from the national association, thereby being deprived of the privilege 
of playing with the league, The head-note states "that an injunction 
may be granted to restrain the expulsion of a member of an unin- 
corporated association without previous notice and trial, even where 
the association has no property or assets,**'' The head-note, however, 
is misleading as the propeity rights which may be involved are of 
two kinds: (i) the club may own property of which the member is a 
co-owner, or (2) the right of memberehip may possess an individual 
property value, e. g.. partidpacion in the league netted great profits 
to those engaged in the activities of the league. The Pennsylvania 
court has not cited in support of its decision any case in which the 
courts have interfered where no property right was involved. 

Unincorporated associations are of a pecidiar nature. They are 
self-governing bodies and the relationship between members is per- 
sonal in its nature. The coiirts, from early times, have expre^ed 
their reluctance to interfere in the internal affairs of such associations. 
Only gradually has the right and extent of equity jurisdiction been 
established. In Beaumont v. Meredith,^ the members of a sick benefit 
society brought a bill for an accounting by the trustees. Lord 
Eldon observed that "the objects of such societies as these are of 
such a nature that no court of justice could execute." In Clough v. 
Ratclijffe,^ the court held, that as such societies were not protected by 
statute, equity could only interfere if a civil right*® were involved. 

*In support of the view here expressed the oourt quoted Wrightinffton, The 
L^w of tJninoorporated Associations, (ist ed.), p. 220. "While oourtshave been 
quicker to protect members of unincorporated societies when their property 
rights were mvolved, they have not always expressed clearly this distinction as a 
ground for their decisions." The authorities given by the author, however, are 
cases involving property rights. 

*Keams v. flowley, 188 Pa. 116 (1898). 

•Powell v. Abbott, 14 Phila. (Pa.) 104 (1880), suspension of member from 
stock exchange; Sperry's Appeal, 116 Pa. 391 (1887), benefit society; Manning 
V. Klein, i Pa. Super. Ct. 210 (1896), side benefit society; Harman v. Raub, 
25 Pa. C. C. Rep. 97 (1901), benefit society; Wallace v. Trustees of Gen. Assem- 
bhr, United Presbyterian Church, 201 Pa. 292 (1901), loss of pastor's salary; 
Monongahela City Baptist Church v. Shawger, 36 Pa. C. C. Rep. 514 (1909), 
dispute involving property rights of the parish. 

•17 W. N. cTlPa.) 153 (1885). 

italics are the writer s. 

»3 Ves. & B. (Eng.) 180 (1814). 

•i De G. & Sm. (Eng.) 164 (1847). 

loThis case is important as laymg down the rule that equity will protect a 
"dvil" right. The term "dvil" right is of course laiger than and indudes the 
term "prGi)erty" right. See a Words & Phrases, (ist series) 1199. 
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In the absence of such "the members of the association must be left 
(in the words of Lord Eldon) to regulate themselves by a 'mutual 
understanding and by a moral rule/ without judicial interference 
where Parliament has not assisted them." By 1880 the law had be- 
come well established and is set forth at length by Jessel, M. R., in 
Rigby V. Connol'}^ **What is the jurisdiction of a court of equity as 
r^ards interfering at the instance of a member of a society to prevent 
his being improperly expelled therefrom? I have no doubt whatever 
that the foundation of the jurisdiction is the right of property vested 
in the member of the society, and of which he is unjustly deprived 
by such tmlawful expulsion. There is no such jurisdiction that I am 
aware of reposed, in this country at least, in any of the Queen's 
Courts to decide upon the rights of persons to associate together 
without any property in common at all.'* 

With the development and increase of unincorporated associations 
such as trade unions, sick benefit societies, fraternal insurance soci- 
eties, etc., litigation in this field has greatly increased. The property 
interests recognized and protected by a court of equity have become 
varied in kind and increased in number. In trade tmions, the right 
to employment is r^arded as a valuable proi)erty right." Sick 
benefit or insurance societies ma> not deprive their members un- 
justly of the benefits to which they are entitled." In stock ex- 
changes and clubs engaged in a lucrative business, the right of mem- 
bership is recognized as a proi)erty interest.** Where a clergjrman 
is unjustly deprived of a lucrative position,** or where the dispute 
involves property rights of the parish," equity will interfere to protect 
such property rights. Coarts of equity have been reluctant to 
assume the protection of poKticrJ rights, but have assumed juris- 
diction where property rights were involved.*^ A recent English 
case" has reaflSrmed the decision of Batrd v, WeUs,^^ that equity 
would not interfere where the club owned no property to protect the 
personal interests of the plaintiff.*® Even in those states which re- 
gard the relation between the member and the association as a con- 

"14 Ch. Div. 482 (1880). 

""Bricklayer's, P. & S. Union v. Bowen, 183 N. Y. Supp. 855 (1920). 

>*Bauer v. Samson Lodge, Knights of Pythias, 102 Ind. 262 (1885); Dolan v. 
Court Good Samaritan, 128 Mass. 437 (1880); Rueb v. Rehder, 24 N. M. 534 
(1918). 

"Farmer v. Kansas City Bd. of Trade, 78 Mo. App. 557 (1899). 

"Jennings v. Scarborough, 56 N. J. L. 401 (1894). Supra, note 5. 

"Monongahela City Baptist Church v. Shawger, Supra, note 5; Kicinko v. 
Petruska, 259 Pa. i (191 7). 

'^qtiity has interfered to enjoin the assessment of an ill^al tax: Pickett v. 
Russell, 42 Pla. 116 (1900); Coleman v. Board of Ed., 131 Ga. 643 (1908); to 
enjoin an election the purpose of which was to determine whether given tenitoiy 
should be annexed to the state: Mayor of Macon v. Hughes, no 6a. 795 (1900}. 
See also: Union Pacific Ry. Co. v. Cheyenne, 113 U. S. 516, 525 (1884); C^den 
City V. Armstrong, 168 U. S. 224 (1897); Layton v. Mayor & Council of Monroe, 
50 La. Ann. 121 (1898); Murfreesboro Ry. Co. v. Bd. of Com. of Hertford Co., 
108 N. C. 56 (i8qi). 

^"Young V. Lacfies Imperial Club, Ltd., (1920) K. B. 8i, 

"44 Ch. Div. 661 (1890). 

••Mead v. Stirling, 62 Conn. 586 (1892). 
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tractual one," a property right is deemed necessary before equity 
will assume jurisdiction.** If, then, the presence of a property right 
is to be continued as the basis of equitable intervention, has not the 
Pennsylvania Court in the present case repeated the practice of 
Lord Eldon in Gee v. Pritchard,^ of extending the definition of "prop- 
erty" so as to justify injunctive relief? The plaintiff had at most a 
mere expectancy, a possible right to a salaiy contingent upon a 
successful result of the election. The coiut itself cannot call it more 
than a "potential property right." 

Even where it is possible to find a property interest involved, 
certain limitations are placed on the right of redress to the courts. 
In investigating the action of the club, the courts will consider three 
questions : (i) whether the rules of the club are in accord with natural 
justice, that is, whether there has been notice and an opportunity to 
be heaid; (2) whether the action of the club was bona fide\ and (3) 
whether the club acted idtra vires}* The courts will not consider the 
reasonableness of the decision, nor the motives underlying it.* But 
even where the decision has been found lacking in one of these re- 
spects, an appeal may not be taken to the courts until the remedies 
within the organization have been exhausted and such is the rule 
although the society does not in terms make it imperative on the 
members to exhaust such remedy.* If the provisions for appeal 
within the organization are inadequate or unreasonable,*' or if the 
member has applied and has been denied a hearing, he may appeal to 
the couits.*' Where, however, the dispute involves property rights 
(as distinct from questions of discipline or policy of the organization), 
there is a conflict of authority as to whether remedies within the- 
club, must first be exhausted. Some jurisdictions hold that in such 
cases the member may begin civil action directly.** This rule has 
been applied particularly in the case of benefit societies." On the 

■^The articles of agreement of the association constitute a contract between the 
members which the courts will enforce if not immoral or contrary to public 
policy or the law of the land. 

"Brown v. Stoerkel, 74 Mich. 260 (1889); Belton v. Hatch, 109 N. Y. 593 
(1888); Wicks V. Monihan, 130 N. Y. 232 (1891); Boston Club v. Potter, 212 
Mass. 23 (1912); Anderson v. Amidon, 114 Minn. 202 (191 1). 

"2 Swanston (Eng,) 428 (1818). There the plaintiff sought to restrain the 
defendant from publishing her letters and attempted to sustain the case on the 
f^und that the publication would be painful to her. Lord Eldon said that an 
mjunction could not be maintained on any principle of that sort, but he pro- 
tected the feelings of the plaintiff by grantmg an injunction on the ground that 
the plaintiff had sufficient property in the letters to authorize injunctive rc^ef . 
Such a property interest amounted to no more than the owner^p of the paper 
that the letters were written on as the letters had no peculiar literary value. 

••Dawkins v. Antrobus, 17 Ch. Div. 615 (1881). 

••Weinberger v. Inglis, (1919) A. C. (Eng.) 606. 

MJohansen v. Blume, 53 App. Div. (N. Y.) 526 (1900). For a discussion of the 
exhaustion of remedies see 52 L. R. A. (n. s.) 81 7. 

■nVucrthner v. Benevolent Society, 121 Mich. 90 (1899); Kelly v. Trimont 
Lod£», 154 N. C. 97 (1910). 

**Harman v. Raub, supra, note 5. 

'*Hoeffner v. Grand Lodge, 41 Mo. App. 359 (1890}; Gardner v. East Rock 
Lodge, 113 Atl. (Conn.} ^08 (1921). supra, note 27. 

'4^or application of tms rule to benefit societies, see 31 Yale Law Jour. 328; 
49 L. R. A. 379. 
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other hand, there are a nimiber of jurisdictions holding that even 
where a decision of the club deprives members of a valuable property 
right, the remedies within the club must be first exhausted heiore an 
appeal can be taken." 

Should equity extend its jurisdiction to the protection of rights 
other than property rights such as the right of privacy, political 
rights, and the protection of domestic relations and social relations? 
The absence of a property right has, in such cases, been a bar to the 
protection of the interests of personality. Where the right involved 
was that of privacy, the courts have been astute enough to find some 
property interest and have granted relief by extending the definition 
of property or by means of a legal fiction.*^ A recent case," in which 
the Georgia court, by granting an injunction, protected the domestic 
relations of the plaintiff although no property right was infringed, 
was noted in an earlier volume of the Quarterly and there fumidied 
the basis for a comment upon the modem tendency of courts of equity 
to look rather to the substance than to the form in this class of cases, 
and thus to furnish a more simple, direct and effective way of dealing 
with the rights of litigants and of administering the remedies to 
which they are entitled." 

The test of the right of equity to grant injunctive relief should 
not be the protection of property rights, but the inadequacy of a 
l^;al remedy.** Take, for example, the case of the wrongful ex- 
ptdsion of a member of a club which is merely social or political, 
and owns no property. The injury received is akin to defamation 
or to an invasion of the right of privacy where the conduct of the 
club caused the expelled member undue publicity. The l^al remedy 
for defamation may be inadequate for very few jurisdictions have 
gone to the extent of holding that acts may be slanderous.** Again, 
the plaintiff may be unable to state a cause of action for slander where 
the words are not slanderous per se and he is unable to prove any 
pecuniary damages. It is true that the courts are not called upon to 
regulate one's family affairs or the affairs of friendship where no 
civil or property rights are involved. But there is a wrong committed 
where one wrongfully acts to the injury of another's reputation in 
society which should be recognized by the courts. Such injury 
should not be regarded as damnum absque iniurid because of the 
diflBculty of estimating the value of one's social character in terms of 
dollars and cents. This very difficulty should itself furnish sufficient 
reason for injunctive relief.*^ The extension of equity jurisdiction to 



W 



^Supra^ note 20; Baltimore Lodge, I. A. of M. v. Grand Lodge, I. A. of M. 

\ Md. 355 (1919) ; Cabana v. Holstein-Priesian Assoc, of Am., 196 App. Div. 
. Y.) 842 (1921). 

••Gee V. Pritchard, supra, note 23. 

"Stark V. Hamilton, 149 Ga. 227 (1919). 

•*5 Cornell Law Quarterly 177. See, Roscoe Pound, Equitable Relief 
agamst defamation and Injuries to Personality, 29 Hanr. L. Rev. 640, at pp. 
66S-677. Zechariah Chafee, jr.. Equitable Relief against Torts, 34 Hanr. L. 
Rev. 388, 389. See also Keyes v. AUigood, 178 N. C. 16, 20 (1919}. 

^Supra, note 34. 

"•See 5 Cornell Law Quarterly 340. 

"^ean Pound favors equitable reliS in such cases. But there is a danger, he 
points out, that, in grantmg equitable protection against injuries to social and 
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the protection of the person where no property right is infringed, 
involves a further question, that of finding a tort. Equity may be 
required to enjoin a recognized tort, or it may be necessary to extend 
the definition of a personal tort to include injuries to the feelings. 
The importance of the present case is that it illtistrates the ten- 
dency of the courts to get away from the necessity of a property 
interest as the basis for equity jurisdiction over tmincorporated 
associations. But as no personal tort was here involved, not even 
an interest of personality, and as no actual property right was in- 
fringed, injunctive relief should have been refused. 

Claudia M. Barnes, '23 

Escheat: The time of passage of title. — ^That, in case of escheat, 
title does not pass until office found^ or inquest of office,* is set forth 
as the rule in a recent Califomia case. In that case, State vs. Savings 
Union Bank and Trust Co., igg Pac, (Col.) 26 (1Q21), action was 
brought under a statute,' whidi provided that any bank account 
which for twenty years should be imclaimed, and as to which no 
further deposit or withdrawal was made by the depositor during the 
twenty years, should escheat to the state, piovided the whereabouts of 
the depositor was unknown to the officers of the bank. An action 
was brought against the bank by the attorney-general in behalf of 
the state under this statute, and the public administrator of Lake 
Cotmty, who had been appointed administrator of the estate of the 
depositor, appeared in the action and answered, denying that there 
had been an escheat, and setting up as a defence that an action in 
San Fransdsco County by him against the bank was pending.* 
The court gave judgment for the plaintiff and the defendant appeal^. 
The State's position was that the title of the money instantly passed 
to the State upon the expiration of the twenty years. In la3dng 
down the rule that office f oimd is a condition precedent to the passage 
of title, the court treated the statute as a forfeiture statute and 
classified forfeiture as one kind of escheat, enunciating it as a general 
rule of escheat that title does not pass imtil office found. The court 
also considered that any other rule would result in taking property 
without due process of law. 

That the statute is a forfeiture statute is, perhaps, doubtful. 
A forfeiture has been defined as the divestiture of specific property 
without compensation in consequence of some default or act for- 

poHtical relations, there may be undue meddling with the internal oonoeras of 
social, political, and religious oiganizations. See supra, note 34 at pp. 677, 683. 

^"When an inquisition is made to the long's use of anything, by virtue of ofBoe 
of him who inquires, and the inquisition is found, it is said to be office found." — 
3 Bouvier's Law Dictionary. 2402. 

*"An inquiry made by tne king's officer, his sheriff, coroner, or escheator, 
either virhUe office, or by writ sent to him for that purpose, or by oommissioners 
specially appointed, concerning any matter that entitles the Idng to possession 
of lands or tenements, goods or chattels."— 2 Bouvier's Law Dictionary, 1588. 

*Sec. 1273 Califomia Code of Civil Procedure [Kerr's Biennial Supplement to 
Cyc. Codes of CaHfomia (1915)— J164I. 

*Por history of this action see Mathews v. Savings Union Bank and Trust Co., 
184 Pac. (Cal.) 418 (1919). 
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bidden by law.* It would be hard to conceive the omission to claim 
a bank account for twenty years as forbidden by law. If, however, 
the statute must be construed as oroviding for a forfeiture, the case 
of Oakland Railroad Company v. Oakland, Brooklyn, and Fruit Vale 
Railroad Company,* holding that in case of a forfeiture declared by 
statute, the title to the thing forfeited vests in the state upon the 
commission of the offence or happening of the event, is in point. 
Other cases on this point seem either to hold in accord with this 
California case that title vests upon the happening of the event,^ 
or that title remains tmaffected tmless the state chooses to enforce 
the forfeiture, but if the forfeiture is enforced title vests in the state 
by relation back to the time of the act or event.* 

The court, having decided that this was a case of forfeiture, as- 
sumed that forfeiture was one of the kinds of escheat and, therefore, 
amenable to the rules of escheat. That forfeiture is a kind of escheat 
is to be questioned. Historically, forfeiture antedated escheat, and 
was based on an entirely different theory than escheat, which was 
purely a creature of tenure.* 

If the statute can be construed as an escheat statute, the question 
remains whether the general rule is as the court enunciated it, that 
title does not pass until office fotmd. The court considered it the 
rule that judicial proceedings are necessary **to perfect the escheat," 
citing a few California cases to support the doctrine.*® The authority 
of the cases cited is weakened to a certain extent by the fact that in 
People V, Folsom, Merle v. Matthews, and Racouillat v. Sanservain 
the transactions involved took place when California was Mexican 
territory and under the civil law and any remarks as to the nature 
of the common law proceeding of office found were, therefore, dicta. 
State V. Smith is not in point since the case arose under a statute^ 
whereby an alien could take by either descent or purchase, provided 
that if he was a non-resident and took by succession, he had to appear 
within five years to daim the property. The case of Estate of Miner, ^ 
although seemingly in point, was not a case on which the court 
depended for its holding, that office found is a condition precedent 
to the passage of title. That such is the general rule is doubtful. 
Where one seised of real property dies intestate without heirs" or 

•19 Cyc. 1356. 

^5 Cal. 365 (1873). 

HJnited States v. i960 Bags of Coffee, 8 Cranch (U. S.) 398 (1814); United 
States V. One Copper Still, 27 Fed. Cas. No. 15,928 (1878). 

•United States v. Sixty-Four Barrel Distilled Spirits, 27 Fed. Cas. No. 16,306 
(1870). See also 4 Bl. Comm. 382. 

*''Forfeittire of lands, and of whatever else the offender possessed, was the doc- 
trine of the old Saxon kiw, as a part of the punishment for the offence; and does 
not at all relate to the feudal system, nor is the consequence of any signiory or 
lordship paramount: but, being a prerogative vested in the crown, was neither 
superseded nor diminished by the mtroduction of the Norman tenures, — a fruit 
and consequence of which, escheat must undoubtedly be reckoned." — 2 Bl. 
Comm. 252. 

"People V. Polsom, 5 Cal. 374 (1855); Merle v. Matthews, 26 Cal. 455 (1864); 
Racouiflat v. Sansevain, 32 Cal, 376 (1867); State v. Smith, 70 Cal. 153 (1886). 

"Sec. 671, Civil Code of California (2 Kerr's Cyc. Codes of California, 629), 
construed in In re Billings, 65 Cal. 593 (1884). 

»I43 Cal. 194 (1904). 

"Den V. O'Hanlon, 21 N. J. L. 582 (1845); 4 Kent's Comm. 424. See, how- 
ever, 3 Bl. Conmi. 259. 
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where those who would nonnally take are all aliens" the rule i 
to be that title passes eo instanti, as the title cannot be in abeyance and 
must vest in someone." Office found does not result in acquiring 
the right but in having the escheat declared." 

A Pennsylvania case, Commonwealth v. Dollar Savings Bank}'' 
is authority for the proposition that this kind of statute is neither 
an escheat statute nor a forfeiture statute but an act providing for 
the seizing of presumably abandoned property for the benefit of state 
and owner — a sort of trust. The Pennsylvania court also refused 
to i^ard the passage of title without office found in a case like this as 
taking property without due process of law. The act, according to 
that court, "does not deprive the depositor either of his remedy or 
right of action, but simply transfers the liabilities to him from the 
original depositary to the commonwealth of Pennsylvania." Here 
again the idea of a sort of trust for the benefit of the depositor is 
favored.** 

The confusion regarding the passage of title in escheat may be 
traced to the fact that the so called esdieat of personalty is a product 
of economic exigency rather than the lineal descendant of escheat of 
realty." Personal property does not escheat in the original and 
technical sense of the word.*® As movables are so different in nature 
and legal status, confusion is inevitable when it is attempted to apply 
the terminology of escheat of real property to the rights of the state 
as ultimate distributee of personal property. The application of the 
term "escheat" to personal property is too well established to be 
disputed, but it is rather sanguine to expect that the application of 
the word to both classes of property authorizes the application of a 
rule derived from cases dealing with one dass to cases involving 
transactions in the other. If the CaHfomia court, instead of holding 
that in escheat the general rule is that title does not pass until office 
found, had said that the general American rule is that title passes 
upon the happening of the event, with certain more or less authori- 
tatively established exceptions, for example, where the proceeding is 
required by statute,** escheat on the ground of a defeasable title," 

i«Sands v. Lsmham, 27 Gratt. (Va.) 201 (1876). 

"Crane v. Reeder, 21 Mich. 24 (1870). 

^•State V. Goldberi:. 113 Tenn. 298 (1904). 

"259 Pa. 138 (1917)- 

»"^e rights of the owner are amply protected by giving him a cause of actioaL 
against the commonwealth, with full provision for legal proceedings and final 
process, under which either he or his le^al representatives can recover the amount 
of the process upon proof of identity. * * * Since the state, with its i>ower of tax- 
ation is always solvent, it would be impossible to give better security." — ^From 
the opinion in Commonwealth v. DoUar Savings Bank, supra^ note 17. 

^^Commonwealth v. Blanton's Executors, 2 B. Mon. (Ky.) 393 (1842). 

••f I Corpus Juris, 851. 

"Fairfax v. Hunter, 7 Cranch (U. S.) 605 (1812); In re Miner, 143 Cal. 194 
(1904); Wilbur V. Tobey, 16 Pick. (Mass.) 177 (1834); Jackson v. Adams, 7 
Wend. (N. Y.) 367 (1831). Contra, Etheredge v. Doe, 18 Ala. 565 (1851); 
Kephart v, Straub, 21 Pa. Dist. 477 (191 1); In re Malone, 21 S. C. 435 (1884); 
Ellis V. State, 3 Tex. Civ. App. 170 (1893). 

''Maynaid v. Maynaid, 36 Hun. (N. Y.) 227 (1885); Jackson v. Beach, i 
Johns. Cas. (N. Y.) 399 (1800); Williams v. Wilson, Mart, and Y. (Tenn.) 
248 (1827). 
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or where administration proceedings are pending," the same result 
might have been reached more in harmony with the authorities. 
It mtist be noted, however, that the mere fact that escheat proceed- 
ings are required does not alwa}^ mean that title does not pass tmtil 
they are had. Office found may be construed as a condition subse- 
quent** to the escheat as well as a condition precedent. The result 
reached by the court in the principal case seems desirable as a matter 
of convenience of adnunistration and as a matter involving American 
political philosophy in regaid to the undesirability of an excess of 
paternalism in the state. 

Herbert R, Reif, '23 

Intoxicating Liquors : Forfeiture of automobile of innocent bailor. — 

An attempt was made in State v. One Ford Automobile, 235 S, W. 
(Ark.) 378 {1921), to confiscate, by a proceeding in rem, a borrowed 
automobile which had been used to transport liquor in violation of the 
law. Neither the lender nor the company from which he had bought 
the car under a conditional sale agreement, and which still retained 
title to it, had been given any reason to believe that the car was 
being UiSed illegally. 

Various views have been expressed as to whether statutes author- 
izing confiscation of autos which have been used to transport liquor 
unlawfully can be extended to cases where the automobile is the 
property of an innocent bailor. In the case at hand this point did 
not have to be squarely &ced, since it was held that the Arkansas 
statute which declared the "sale of intoxicating liquors in violation 
of the laws of this state, and all means, appliances, fixtures, appur- 
tenances, materials and supplies used for the purpose of conducting, 
maintaining, or carrying on such unlawful business or occupation" 
to be public nuisances and subject to abatement, does not apply to 
an automobile used merely for a single unlawful transportation, 
which was all that was proved in this case. 

In some jurisdictions statutes providing for forfeiture of autos used 
in the illegal transportation of liquor are held to be highly penal, 
and are therefore construed in favor of the defendant in the action 
as far as possible.^ Under this view a bailor does not forfeit his 
property in the conveyance tmless he knew; or had reason to know, 
of its ill^:al use.* 

Other courts take exactly the opposite view, and hold that the 
forfeiture clauses are msxAy ren:iedial in their nature, and should be 
construed liberally according to the intent of the l^;islattu^. The 
pnxeedings being in rem? the thing itself is considered as the offender, 

"State V. Simmons, 46 Or. 159 (1Q05); State v. O'Day, 41 Or. 495 (1903); 
In re McClellan, 37 S. D. 109 (191 1); State v. Blade, 21 Tex. Civ. App. 34a 

"Sands v. Lynham, supra, note 14; see also cases dted '*cofUra*' in note ai, 
iupra, 

^United States v. One Cadillac Bight Automobile, 255 Fed. 173 (1918); Carey 
T. State, 89 So. (Ala.) 609 (1921). 

•One Liberty Roadster v. State, 89 So. (Ala.) 273 (1921); Spratt v. Gray, 
87 So. (Fla.) 760 (1921); Skinner v. Thomas, 171 N. C. 98 (1916). Hoskins v. 
State, 200 Pac. (Old.) 168 (1921); Sdfnious v. Limehouse, 107 S. C. 545 (1917); 

*/n re One Ford Automobile, 205 Ala. 193 (192 1); Hoskins v. State, sufra, 
note a; Made v. Westbrook, 148 Ga. 690 (1919). 
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and thus liable to seizure without regaid to its owner's innocence or 
guilt.^ In Buchholz v, Comnumwealtifi this theory is carried to what 
is, thus far at least, its extreme. An automobile was confiscated 
fen* the transportation of intoxicating liquors into Virginia by a 
chauffeur without the owner's knowledge or consent, the chauffeur 
being at the time technically a thief although the owner had given 
him permission to use the car. Where the auto is actually stolen 
from its owner's possession no courts hold it to be subject to for- 
feiture, although the United States Supreme Court has reserved 
decision on this point, intimating that it is still an open question.* 

Under statutes like the Volst^d Act and the MuUen-Gage Act 
in New York, in which forfeiture is provided for only in case the 
owner fails to show "good cause" why his car should not be sold,' 
the position of an innocent bailor defending against confiscation is 
much stronger. The Volstead Act is construed as allowing the 
selling only of the interests of wrongdoers, and a bailor who negatives 
the presumption of knowledge of the illegal use or negUgence in 
lendmg his car is allowed to defeat the proceedings.* On the oth^ 
huid a similar provision in the revenue act of 1866, which authorizes 
the confiscation of convej^ances used in evading the revenue tax 
laws, but which contains no such ''good cause" dause, is construed 
as applying to the conveyance regardless of the guilt of the owner or 
any baowledge or negligence on his part.* 

Proceedings in rem to confiscate the property of an innocent bailor 
are open to some objections. The constitutionaUty of statutes 
authorizing such forfeiture has been tested in several cases, but has 
been uniformly upheld,^* and there can be Uttle doubt now that the 
necessity of stringent measures in prohibition enforcement gives the 
state a right, under the poUce power.^* to seize and sell the property 
of an innocent bailor, used in violation of the law, in spite of the 

^tate V. Stephens, 198 Pac. (Kan.) 1087 (1921) ; Robinson Cadillac Motor 
Car Co. V. Ratekin, 104 Neb. 369 (1920); Landers v. Commonwealth, 126 Va. 
780 (1919); King V. Commonwealth, 127 Va. 800 (1920); Pennington v. Com- 
monwealth, 127 Va. 80^ (1920); Buchholz v. Commonwealth, 127 Va. 794 
(1920); Lewis V. McCarthy, 274 Fed. 496 (192 1). 

^Supra, note i. 

•Grant Co. v. United States, 254 U. S. 505 (1921). 

UUiwHs — Laws, 192 1 p. 696, sec. 31. Indiana — Bums Annotated Statutes, 
102 1 Supp., p. 736. sec. 8356al. New York — Laws, 192 1, chap. 156, sec 802-b. 
OiWa— Gen, Code (rev. ed.). Title II, chap. 15-2, sec. 6212-15. SoiUh Dakota — 
Revised Code (19 19), sec. 10303. Wisconsin — Laws, 1921, chap. 76 pp, sec. 
1543 (23)- United States — ^Ped. Stat. Ann., 1919 Supp., p. 214, sec. 26. 

•United States v. Sylvester, 273 Fed. 253 (1921); United States v. One W. W. 
Shaw Automobile Taxi and 186 Quarts of Penwick Whisky, 272 Fed. 491 (1921); 
United States v. Bums, 270 Fed. 681 (1921); The Saxon, 269 Fed. 639 (1921); 
United States v. Brockley, 266 Fed. 1,001 (1920}. 

Contra, Lewis v. McCcu*thy. supra note 4. This decision, however, is based on 
two cases as precedents whicn arose under statutes containing no "good cause" 
clause like that in the Volstead Act. 

*Grant Co. v. United States, supra note 6; United States v. One Saxon Automo- 
bile, 257 Fed. 251 (1919); United States v. One Hudson Touring Car, 274 Fed. 
473 (1921). 

Kvrant Co. v. United States, supra, note 6; Mugler v. Kansas, 123 U. S. 623 
(1887}; Kidd V. Pearson, 128 U. S. i (1888}; State v. Killens, 149 Ga. 735 (1920). 

^KJlement v. Fotir Bairels of Beer, 66 Misc. (N. Y.) i (1910). 
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constitutional guarantee against the taking of property without due 
process of law. 

The form of procedure (in rem) has been criticized as being obvious- 
ly a pure legal fiction and a useless relic of the superstitious times 
when an ox that gored a man to death was killed and the flesh con- 
demned as imfit for food. In Grant Co, v. United States^ Mr. Justice 
McKenna does not deny the artificiality of the action, but defends it 
on the ground that it is the most convenient method of approadi in 
effecting a confiscation. 

The mere fact that an innocent bailor's property is confiscated 
noilitates against the procedure which allows it. Of course this 
result is not brought about in most jurisdictions where statutes 
authorizing confiscation of automobiles for carrying liquor tm- 
lawfully are in force. In most cases the rights of innocent parties 
are protected either by express statutory provision" or by a "good 
cause" clause** or in some cases by a judicial construction of a general 
forfeiture provision.*^ But where statutes tmqualifiedly authorize 
confiscation and are given a liberal construction by the courts, the 
owner of a car subjects himself to an absolute liability by lending it. 
Once the bailee violates the prohibition laws by using the car to 
carry liquor in, the owner loses all property rights in the car, even 
though he can prove that he took the greatest precautions against 
such tmlawful use, and his only participation in the crime was the 
lending of his car. Thus we have a bailor made answerable for the 
acts of a bailee done entirely without his knowledge or consent. 

The general rule is that a bailor is not responsible for injuries 
resulting from the independent acts of a bailee with his property." 
Where the property is something that is inherently dangerous to 
life and limb, or made so by conditions known to the bailor, or per se 
a nuisance, an exception is made, and the owner is absolutely bound 
to keep the agency under such control that it will not produce the 
injury which its dangerous propensities would lead one to expect." 

This exertion, however, does not cover the case at hand. An 
automobile is primarily a means of transportation and not a device 
for carrying liquor. It is not in itself a nuisance, but becomes so 
only by reason of an incidental illegal use. To make the owner of an 
auto punishable for the illegal use of his car by a bailee is to extend 
the exception to the rule of no liability for damnum absque injuria to 
bailors of property not per se dangerous or a nuisance, but merely 

^Supra, note 6. 

^Delaware — Laws of 191 7, chap. 10 (4). Georgia — Park's Annotated Code, 
X917, sec. 448 (oooo) P. C. Idaho— Compiled Statutes, 1919, sec. 26^6. Ken- 
iucky — ^Acts of General Assembly, 1920, chap. 81, sec. S.Wyoming — Session Laws, 
1919, chap. 25, sec. 29. 

^^Supra, note 7. 

^Sufra, note 2. 

"Wmterbottom v. Wright, 10 M. & W. (Eng.) 109 (1842); Braverman v. 
Hart, 105 N. Y. Supp. 107 (1007). 

riAfiinuil of Aanp^ot^^ specUs—Copl^ V. Wills, 152 S. W. (Tex. Civ. App.) 
liller, 150 Ala. 621 (1907). Animal of known vicious 



profensiftes — Domm v. HoUenbeck, 259 111. — ^382 (1913); MuUct v. McKesson, 
- . . -> ikv.Hu 

^oods V. Cottrell. 55 W. Va. 476 (1904). 



73 N. Y. 195 (1878). Explosioes—VTussak v. Hutton, 30 App. Div. (N. Y.) 66 
(1898); 19 Cyc. 5, note 17. NuisanceStsXje v. Haines, 30 Me. 65 (1849); 
Wo ' -- - — 
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capable of being made so by an tinlawful and unexpected act of the 
bailee. 

A car owner is thus put to an unusual d^:ree of responsibility. 
Not only must he refrain from himself using his car unlawfully, 
but once he has bailed it he is absolutely bound to keep the bailee 
from so using it, or be punished by the loss of his car. He is tmder an 
obligation not merely to keep the law, but also to enforce it. As 
Mr. Justice McKenna puts it, **some forms of property are fedlities, 
and therefore it may be said that Congress interposes the care and 
responsibility of their owners in aid of the prohibitions of the law and 
its punitive provisions, by ascribiog to the property a certain person- 
ality, a power of complicity and guilt in the wrong."" 

A rule establishing an absolute liability of this nature is obviously 
harsh and boimd to work hardship. It can be defended only on the 
ground that it is a necessary exercise of liie police power, essential to 
the enforcement of the law. Therefore it must be, and is, very 
limited in its application. No such absolute liability is enforced by 
the courts in interpreting state prohibition laws except in cases 
where confiscation is provided for by statute with no qualifications. 
And since most of the laws providmg for confiscating autos fotmd 
transporting liquor contain some qualification which expressly or by 
reasonable construction protects the rights of the innocent bailor** 
the harsh rule is necessaiily limited to a small number of states. 

F. C. Root, '24 

Tort: Neglience: Contributory negligence: Deliberate choice. — 

In Wagner v. International Ry. Co,, 232 N. Y. 176 {1921), the plaintiflE 
and his cousin were on one of the defendant's street cars. The track, 
in order to cross some railroad tracks, passed over a bridge which was 
approached on each end by a trestle. There were sharp curves 
where the trestles joined the bridge. As the car rounded the first 
curve, the plaintiff's cousin, through the defendant's negligence, 
was thrown from the car, which proceeded across the bridge and 
descended the other trestle before it was stopped. The plaintiff, 
knowing that there was another car following and believing his 
cousin to be in danger, in order to rescue him, walked back upon the 
trestle to the place of the accident, a distance of more than four 
hundred feet. Here he sttunbled in the darkness and fell from the 
trestle, receiving injuries for which he sued the street car company. 
When, as in this case, a person, through his wrongful act puts 
another in danger of losing his life, and a third person attempts to 
rescue the one put in danger, the rule regarding contributory negli- 
gence on the part of the rescuer is well stated in the leading case on the 
question, Eckert v. L. /. R. R. Co.^ in which it is said, "The law has 
so high a regard for human life that it will not impute negligence to 
an effort to preserve it, unless made under such circumstances as to 
constitute rashness in the judgment of prudent persons." Whether 
or not the attempt to rescue was so rash as to constitute contributory 

^*Grant Co. v. United States, supra, note 6. 
^^Supra, notes 2, 3, and 13. 
»43 N. Y. 502 (1871). 
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n^ligence is a question for the jury.* This rule has been generally 
accepted in this country and in England.* 

The facts of Eckert v, L. J. R, R. Co.,^ fairly represent the t3rpe of 
cases which caused the formulation of this rule. A child was on a 
railroad track and, because of the negligence of the railroad, it was 
about to be run over by a train when Edcert, the deceased, suddenly 
discovering the peril of the child, jimiped to its rescue. He saved it, 
but he himself received fatal injuries. In the opinion, Grover. J., 
commenting upon the facts of the case, said, "He had no time for 
deliberation. He mtist act instantly, if at all, as a moment's delay 
would have been fatal to the child.** 

It becomes at once apparent that Wagner v. International Ry, Co,, 
differs from cases of the type of Eckert v. L. J. R. R, Co,,^ in respect 
to the opportimity the rescuer had for deliberation. Wagner, brfore 
falling, had walked more than four himdred feet along the trestle 
so that he surely had had time for deliberation. 

It is ahnost certain that the Wagner case goes farther than any 
previous case. In S. A.& A, P, Ry, Co, V, Gray^ a case somewhat 
similar to the Wagner case, where the plaintiff had walked one 
hundred and twenty feet along the railroad track toward his en- 
dangered child before he himself was injured, the court, in a dictum, 
approved the general rule and apparently would have allowed recovery 
if there had not been other grounds for reversal. In Donnelly v. 
Piercy Contracting Co,^ where doubtless there was deliberation, a 
judgment for the defendant was reversed. In neither of these cases, 
however, was the effect of deliberation upon recovery raised in the 
argument or discussed in the opinion. 

The other rescue cases abound with such statements as one made in 
Pennsylvania Co, v. Langendorf,^ which says, "There was but a 
fraction of a minute in which to resolve and act, or action would 
come too late. Under these circumstances it would be unreasonable 
to require a deliberate judgment from one in a position to afford 
relief; to require one so situated to stop and weigh the danger to 
himself, of an attempt to rescue another, and compare it with that 
overhanging the i)erson to be rescued, would be in effect to deny the 
right of rescue altogether if the danger was imminent. The attendant 
circumstances must be regarded; the alarm, the excitement and 
confusion usually present on such occasions * * * suggest that much 
latitude of judgment should be allowed to those who are thus forced 

'Eckert v. L. I. R. R. Co., supra, note i; Litinehan v. Sampson, 126 Mass. 
506 (1870). 

*Ltnnehan v. Sampson, supra, note 2; Maryland Steel Co. v. Mamey. 88 Md. 
482 (1898}; Pennsylvania Co. v. Langendorf, 48 Ohio 316 (1891); Bond v. B. & 
0. R. R. Co., 82 W. Va. 557 (1918); Henry v. C, C, C. & St. L. R. R. Co., 67 
Fed. 426 (1895); Woods v, Caledonian Ry. Co., 23 Sc. L. R. 798 (1886); Wilkin- 
son V. Kinnea Coal Co., 34 Sc. L. R. 533 (1807). Contra: Bisar v. G. R. & I. R. 
R. Co., 60 Mich. 124 (1886}; Anderson y. Northern !l^. of Canada, 25 U. C. 
(C.iP.)30i (1875). See Compensation to Rescuers, 10 Va. L. Reg. 67; 29 Cyc. 
523. 

*Supra, note i. 

*Supra, note i. 

«95 Tex. 424 (1902). 

^222 N. Y. 210 (1918). 

^Supra, note 3. 
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by the strongest dictates of humanity to decide and act in sudden 
emergencies." In many other cases which follow Eckert v, L, I. R. R. 
Co.,* great stress is laid on the lack of time for deliberation.^* It 
seems quite possible, however, that these statements were made to 
strengthen the decisions in a course already decided upon rather than 
to form the criterion upon which the decisions rested. 

However that may be, if we follow the reasoning suggested in 
Wagner v. International Ry, Co., it would seem that those courts 
would have been justified, if the question had come before them, in 
leaving the question of contributory negligence to the jtiry when the 
rescuer's act was deliberate as well as when it was almost involuntary. 
Addison, stating the rule of intervening agents, says," "The general 
rule of law is, that whoever does an illegal or wrongful act is answer- 
able for all the consequences that ensue in the ordinary course of 
events, though those consequences be immediately and directly 
brought about by the intervening agency of others, provided the 
intervening agents were set in motion by the primary wrong-doer, 
or provided their acts causing the damage were the necessary or 
1^^ and natural consequence of the original wrongful act."^* This 
rule includes deliberate acts if they are the natural and probable 
results of the original wrongful act." In the Wagner case, Cardozo, 
J., says, "Danger invites rescue. The cry of distress is the summons 
to relief. The law does not ignore these reactions of the mind in 
tracing conduct to its consequences. * * * It places their effects 
within the range of the natural and probable."" Whether or not the 
result is natural and probable is a question of fact," so that whether a 
deliberate attempt to rescue under any particular circumstances is or 
is not a natural and probable result of the original wrongful act is a 
question for the jttry. 

If this reasoning is accepted, the act of rescue is treated as an inter- 
vening act caused by the original wrongdoer, who, having caus(^ it, 
is estopped from pleading that it was nqg^ligent as a matter of law, 
so that the question of contributory negligence should be left to the 
jury with the proper instructions concerning rashness and reckless- 



Expressions throughout the opinions in the rescue cases pay 
tribute to the heroism displayed and clearly indicate that the courts 
believed that the equities were with the plaintiffs. When they come 
to consider the effect of deliberation upon recovery, there is reason 

^Supra, note i. 

^K^tral R. R. V. Crosby, 74 Ga. 737 (1885}; Linnehan v. Sampson, supra, 
note 2; Pennsylvania Co. v. Langendorf, supra, note 3; Bond v. B. & O. R. R. 
Co., supra, note 3; M. & O. R. R. Co. v. Ridley, 114 Tenn. 727 (1905); Cottrin 
V. C., M. & St. P. Ry. Co., 47 Wis. 634 (1879). 

"Addison, Torts (8th ed.), 51. 

"Rollestone v. Cassirer, 3 Ga. App. 161 (1907); Brown v. American Steel & 
Wire Co., 43 Ind. App. 560 (1908); Guille v. Swan, 19 Johns. (N. Y.) 381 (1822). 

I'Griggs V. Pledcenstein, 14 Minn. 62 (1869); Pearl v. Macaulay, 6 App. Div. 
(N. Y.) 70 (1896); Williams v. Koehler & Co., 41 App. Div. (N. Y.) 426 (1899); 
Amend v. L. & N. W. R. R. Co., 91 Neb. i (1912); CSahill v. Stone Co., 167 Cal. 
126 (1914). 

«*See also Matter of Waters v. Taylor Co., 213 N. Y. 248 (1916). 

"Ehrgott V. Mayor, etc., of City of New York, 96 N. Y. 264 (1884). 
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to believe that they will be willing to agree with Cardozo, J., when he 
says in the Wagner case, "The law does not discriminate between 
the rescuer oblivious of peril and the one who counts the cost. It 
is enough that the act, whether impulsive or deliberate, is the child of 
the occasion." 

William K, Laidlaw, '24 

Torts: Pre-natal injuries: Right of an infant to sue. — While 
plaintiff was en ventre sa mere his mother was injured by falling into a 
coal hole left open through the defendant's negligence. Hadmtiff, 
who was bom eleven days later in deformed concfition, brings action 
for damages. 

It was held, Drobner v. Peters, 232 N. Y. 220 {1921), Cardozo J., 
dissenting, that the plaintiff had no cause of action, reversing Drobner 
V. Peters 194, App. Div, (N, Y.) 6q6 {1921), which was criticized 
favorably at the time, with a review of the authorities in 6 Cornell 
Law Quarterly 341. In the previous note authorities were collected 
which held that it is a crime to kill an infant in his mother's womb, 
that an infant could sue on a death statute for the death of a parent 
who had been killed while the infant was en ventre sa mere, and that 
he is considered a being in esse as having property rights. In addition 
it may be pointed out that Massachusetts has allowed an infant to 
recover a sum of money promised his father by a third party in con- 
sideration of naming the infant after him, holding that, in making the 
contract, the father acted as the agent of the diild who was at the 
time of the promise in his mother's womb.^ 

The Court of Appeals has denied recovery because of (i.) lack of 
authority, (2.) practical inconvenience in proof and possibility of 
injustice, and (3.) because plaintiff had no separate entity apart from 
his mother at the time the accident occurred and so was owed no duty 
of care. There being no express authority, it would seem a proper 
case for the court to have disregarded the physiological aspect of the 
child being part of its mother and to have aUow^ recovery. The 
greatest objection would seem to lie in the Court's second reason for 
denying recovery, i. e., the difficulty of proof. How is it to be es- 
tablished that defendant's negligence was the cause or that there was 
no intervening cause between the time of the accident and the plain- 
tiff's birth which may have contributed to his deformity? It is 
submitted, however, that there is a difference between the sub- 
stantive right and the adjective means of proof of causation. It 
seems unjust that the infant should go through life deformed as the 
result of the defendant's negligence with no right of recovery therefor 
in a case where the train of causation can be indisputably established. 

The court did not favor the granting of relief where none existed at 
common law and thought the Legislature the proper body to correct 
any apparent lack of justice. It is but another instance in which the 
Court of Api)eals has been reluctant to innovate. The court denied 
recovery in the so-called "right of privacy" cases* and also in cases 
where physical injury resulted from nervous shock without actual 

Kjardner v. Denison, 217 Mass. 492 (1914). 

'Robertson v. Rochester Folding Box Co., 171 N. Y. 538 (1902). 
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physical impact.* Both lines of decisions have been criticized and the 
former has been remedied by statute* while recovery is now allowed 
in the latter where the tort was intentional.* In regard to the 
difficulty of proof, the English court has said in criticism of the New 
York and Masachusetts courts* decisions upon the right of recovery 
for phjrsical injuries resulting from mental shock, "Such a course 
involves the denial of redress in meritorious cases, and it necessarily 
implies a certain degree of distrust, which I do not share, in the 
capacity of legal tribunals to get at the truth in this class of claim.*** 
So in the instant case if the right is denied absolutely, would not the 
infant be remediless if the injury were intentional and there were no 
difficulty about the exactness of the proof? 

It would seem that to have allowed recovery would not have 
subjected the court to the criticism of having encroached upon the 
legislative functions, and would have fumish«i a decisive answer to 
the criticisms that our common law cannot keep pace with advancing 
civilization.^ 

Arthur H. Dean, '23 

Trials: Constitutionality of section 457a of the New York Civil 
Practice Act providing that a judge may direct a verdict when he 
would set aside a contrary verdict as against the weight of evidence. — 

Prior to 1 90 1 there had been an apparent conflict in the decisions in 
this state as to whether a judge might direct a verdict when he 
would set aside a contrary verdict as against the weight of the evi- 
dence.^ The conflict was settled by McDonald v. Metropolitan 
Street Railway Co,,^ which stated very emphatically that the rule for 
directing a verdict and setting aside a verdict were not and could not 
be the same unless the ri^ht of trial by jury is to be partially if not 
wholly abolished. The statutory change of the practice as established 
in the McDonald case squarely presents the question whether, as 
intimated in that case, the constitutional right of trial by jury has 
been interfered with. 

At the outset it must be admitted that the jury has never had the 
unlindted right to finally determine all questions of fact. The 
court has always exercised a wise control over that body in the 
interest of justice. The dividing line between the functions of the 
court and of the jury has frequently been said to be that the court 
decides the law and the jury the facts. But a contract is no less a 

•Mitchell V. Rochester Ry. Co., 151 N. Y. 107 (1896). 

*Civil Rights Law, sec., 50, 51 . 

•Williams v. UnderhiU, 63 App. Div. (N. Y.) 223 (1901); see 5 Cornell Law 

QUARTBBLY 489. 

•Kennedy J., in Dulieu v. White & Sons. L. R. (1901) 2 K. B. 669, 681. 

'For notes on subject see 76 Cent. L. J. 351 (19 13); 18 Law Notes 88 (1914); 
34 Har. Law Rev. 549 (1921) favoring giving infant remedy but maldng rules of 
I»oo£ strict; 26 Yale Law Jour. 315 (1917); *Wrf, Vol. 30, p. 770; ibid, Vol. 31 
P 563. 

^That he could: Bulger v. Rosa, 119 N. Y. 459 (1890); Linkauf v. Lombard, 
137 N. Y. 417 (1893). That he could not: Colt v. Sixth Ave. Ry. Co., 49 
N. Y. 671 (1872); Sagley v. Bowe, 105 N. Y. 171 (1887); Luhrs v. Brooklyn 
Heights R. K., 11 App. Div. (N. Y.) 173 (1896). 

•167 N. Y. 66 (1901). 
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fact because it is in writing and yet there is no doubt but that under 
our system it is error for a coiut to permit the jury to construe a 
written contract oflEered in evidence. Our constitution provides the 
test as to the constitutionality of any innovations in our procedure 
when it states: "The trial by jury in all cases in which it has been 
heretofore used shall remain inviolate forever; ♦♦♦."» The question 
then is as to what degree of freedom the jury had obtained at the 
time our constitution was adopted. 

It seems dear that before the adoption of our constitution there 
was no practice either in this cotmtry or in England of directing a 
verdict.* The motion for a directed verdict is not, however, without 
precedent. It is the logical successor of the old demurrer to the 
evidence, which was analogous to the present demurrer upon the 
facts alleged in the pleadings. The party demurring had to admit 
the truth of all the evidence against him ; and if this were circumstan- 
tial, he was bound to admit every fact in favor of his adversary whidi 
the circumstances might reasonably tend to prove. Unless he did 
so, the other party was not bound to join in the demurrer.? Like 
the demurrer on the pleadings only the evidence demurred to was 
considered.* The constitutionality of the demurrer to the evidence 
has been challenged but its constitutionality has been upheld on the 
ground that "the province of the jury is to weigh the evidence, but 
when there is no disputed facts in the record, there is nothing to be 
weighed.'*^ And "tf the facts upon which the plaintiff relies are 
uncontroverted and are expressly admitted by the defendant, to- 
gether with all legal and reasonable inferences that may be deduced 
Sierefrom, it is difficult to perceive what function is to be performed 
by the jury in the settlement of such agreed facts."* And it has 
been stated that the motion to direct a verdict is in effect a demurrer 
to the evidence and should be governed by the same rules. 

The main distinction between the two has been that if a demurrer 
is not sustained the parties have no right to go to the jury whereas 
if a motion to direct a verdict is refused the party making the motion 
still had the right to go before the jury on the facts.* 

The motion to direct a non-suit is somewhat analogous to the 
motion to direct a verdict and it has also developed from the old 
demurrer to the evidence. The effect, if the motion is sustained, is 
to prevent the case from going to the jury but it does not ordinarily 
prevent the plaintiff from bringing a new action upon payment of 
costs.*® Since a new action may be brought on obtaining more 

'Article I, sec. 2. 

*In Appleton v. Sweetapple, 3 Dougl. (Eng.) i J7 (1782), there were four trials 
and four venlicts for the plaintiff and yet no motion for a directed verdict for the 
defendant was made. 

•Gibson v. Hunter, 2 H. Bl. (Eng.) 187 (1793); 2 Tidd's Practice, 865-«67. 

•Reynolds v. Baldwin, 93 Ind. 57, 59 (1883); Hart v. Calloway, 2 Bibb (Ky.) 
460 (181 1). 

Hopkins V. Railroad, 96 Tenn. 409, 420 (1896). 

•Jrf., p. 420. 

•See Eberstadt v. State, 92 Tex. 94 (1898) for a comparison between the motion 
for a directed verdict and a demurrer to the evidence. 

^•An important change is to be noted in the Civil Practice Act as to the effect 
of the court directing a non-suit. The rule in the past in this state has been that 
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evidence there is not a final determination of any issue by the court 
and there is therefore no question in such a case of depriving a 
party of his right to jury tiial. 

Section 549 of the Civil Practice Act^* provides that: **The judge, 
presi<Ung at a trial by a jury, may, in his discretion, entertain a 
motion, made upon his minutes, at the same term, to set aside the 
verdict or a direction dismissing the complaint and grant a new trial 
upon exceptions; or because the verdict is for excessive or insufficient 
damages, or otherwise contrary to the evidence, or contrary to law." 
In interpreting this section the courts of this state have uniformly 
held that a trial judge should not set aside a verdict tmless he be- 
lieve that no body of reasonable men could have brought in the vadict 
which the jury has brought in." He has no right to set aside the 
verdict simply because he does not agree with the jury. This in- 
terpretation seems to be the general rule in this country." California 
and Idaho appear to have a rule that the trial coiut may set aside a 
verdict whenever in his opinion the verdict returned by the jury is 
not the proper one from the evidence." This rule apparently origin- 
ated in a statement in Graham and Waterman on New Trials, in 
which the authors go on to say: **in granting a new trial, it [the 
court] does not assume that the verdict is, but that it may be wrong."" 
The reason for the New York and majority rule in this country is 
stated in Layman v. Anderson,^* where the court says: "If the verdict 
of a jury may be set aside in any case where the court is not satisfied 
as well as the jury, then the court may as well dispense with the 
jury altogether and make the decision itself." From the language of 
the McDonald case it would seem that the Cotut of Appeals had in 
mind the California rule, for it says: "The rule that a verdict may 
be directed whenever the proof is such that a decision to the contrary 
might be set aside as against the weight of evidence would be both 
uncertain and delusive. There is no standard by which to determine 
when a verdict may be thus set aside. It depends upon the discretion of 
ihe court,'* And again it says in that case: "While in many cases, 
even where the evidence is sufficient to sustain it, a verdict may be 
properly set aside and a new trial ordered, yet, that in every such 

a final judgment on a non-suit would not bar another action unless the judgment 
was stated to be upon the merits. This was section 1209 of the Code of Civil 
Procedure. Sec. 482 of the Civil Practice Act provides that where there is a 
final judgment on a motion for a non-suit after the plaintiff closes his case then 
such judgment is presumed to be on the merits tmless it is stated to be without 
prejudice. This is an important change in actual practice but would seem to 
raise no constitutional question since it does not take away any right but only 
changes the way in which the right must be exercised. 

^^Tnis section is exactly the same as the first sentence of section 999 of the Code 
of Civil Procediu-e. 



"von der Bom v. Schultz, 104 App. Div. (N. Y.) 94 {1905); Ridgely v. Taylor 
: Co.. 126 App. Div. (N. Y.) 303 (1908), aff'd in 196 N. Y. 556 (1909). 
"McAndre v. Osbum, 28 Ky. (5 J. J. Marsh.) 529 (1831); McCord v. Atlanta, 



etc., R. R. Co., 134N. C. 53 (1903); Or^on Cascades R. Co. v. Oregon Steam 
Nav. Co., 3 Or. 178 (1860); Lewis v. Roby, 79 Vt. 487 {1907). 

**Green v. Soule, 145 Cal. 96 (1904); Jones v. Campbell, 11 Idaho 752 (1906). 

»3 Graham and Waterman on New TVials, 121 1. 

"4 App. Div. (N. Y.) 124 {1896). 
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case the trial court may, whenever it sees fit, direct a verdict and thtis 
forever conclude the parties, has no basis in the law. ♦ * ♦***^ 

Now if the rule apparently followed in CaUfomia and Idaho as to 
setting aside verdicts be the proper rule then it would seem to follow 
without argument that section 457a of the Civil Practice Act is 
unconstitutional. Certainly, under our constitution no court could 
direct a verdict on the evidence merely because he thought that such a 
verdict should be reached. K he cottld do so then there would seem 
to be lictle use left for a juiy in civil actions. The court in sudi a 
case would be clearly usurping the functions of the jury under our 
system. 

If, on the other hand, the correct rule in respect to setting aside 
verdicts as against the weight of the evidence be that he can ciily do 
so where he believes that no body of reasonable men could bring in the 
verdict whidi the jury has brought in, on the evidence introduced, 
our problem becomes more complex. The court might set aside a 
verdict as against the weight of the evidence without running counter 
to any constitutional right to a jury trial, for the party has no consti- 
tutional right that any particular juiy decide the facts and where the 
verdict has been set aside the case may come up again before another 
jury. Under the general rule as to setting aside a verdict the court 
is required to weigh the evidence introduced the same as the jury has 
done for the purpose of determining whether any reasonable jury 
could have found the evidence to preponderate as the particular 
jury before the court has found it. If, after so weighing, he concludes 
that a reasonable body of men might have brought in the evidence 
the jury has, then he must not set aside the verdict even though he 
would have brought in a different verdict if he had been the jury. 
If he decides to set aside the verdict then he must have decided that 
the present jury acted as no reasonable jury could act on the evi- 
dence before it. But if all reasonable juries must of necessity have 
brought in a verdict different from the one brought in, was there in 
fact any real controversy? 

The question of credibility of witnesses is said to be a question for 
the jury and credibility is involved where the evidence is conflicting. 
But where there could be no reasonable difference of opinion as to 
credibility is there a conflict on the question of credibility for the 
jury? If there is no controversy why may not the court direct a 
verdict as well as set one aside, keeping in mind that the function of 
the jury is to decide controverted facts? If the general view is 
adopted as the situation where a verdict may be set aside, is that 
situation essentially different from the one where it is generally con- 
ceded a verdict may be directed, that is, where there is no contro- 
versy? Is it not true that an * 'apparent controversy" because of the 
conflict in the evidence has been reduced to no "real controversy" 
b«»use reasonable men cannot differ as to the weight of the evi- 
dence? 

A possible answer to this line of argtunent is that where there is 
only a scintilla of evidence the court may disregard the scintilla and 
say that there is no real controversy. But where there is a clear 

''At p. 69. Italics in both quotations are writer's. 
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conflict of evidence, although all reasonable men must say that one 
side clearly outweighs the other, the evidence outweighed is never- 
theless appreciable, and, therefore, more than a scintilla. There is 
a real conflict in such a case and it is the function of the jury to decide 
it. It must be admitted that arguing solely from the past this would 
probably be the answer of the courts. But it must be remembered 
that even the scintilla doctrine, which has never been clearly ddSned 
by the courts, is a fairly recent growth.^* 

In reply to this answer may it not be said, true there is a conflict, 
and the conflicting evidence does amount to more than a scintilla, 
but there is a positive rule of law that one party must establish his 
case or defense by a preponderance of the evidence. Admittedly, if 
the court thinks no reasonable jury could find the evidence to prepon- 
derate a certain way, it may set aside the verdict and award a new 
trial. But if there is no real conflict as to where the preponderance 
lies, is the settling of where that preponderance lies a jury question, if 
the only function of a jury is to settle "real controversies?"** 

Earl C, Vedder, '22 

Wills: Soldiers holographic: Testamentary intent.— Whether a 
soldier's letter written from France to his wife was properlj^ dmitted 
to probate as his will was the important question in Rice i>. Freeland, 
log S. E. {Va.) 186 {1921). In regard to the disposition of bis 
property the soldier wrote, "don't worry about the lotment or in- 
surance for you will get everything that is coming to me — I have 
fixed the insurance and lotment so you will get it alright." The 
court says that the testator, in all probability, did not think he was 
writing a will, yet he was expressing in writing what he desired to be 
done with his property. That ordinary rules of construction are 
relaxed in recognition of the general tendency of the legislatures and 
courts to treat soldiers in active service as entitled to special con- 

**The doctrine that where there is any evidence, however slight, it must be 
left for the jtiry, was not overturned in Iowa until 1892. See Meyer v. Houck, 
85 la. 319 (1892). 

^•The evil intended to be remedied by section 457a is undoubtedly the large 
ntunber of new trials that clog our judicial machinery at the present time. 
See note in 22 Col. Law Rev. 256. Another section tending in the same direction 
is sec. 584 of the Civil Practice Act, which was section 1,317 of the Code of Civil 
Procedure, which provides that the Appellate Division may reverse the judgment 
of the trial court without remanding where it would have been proper for the 
trial court to have directed a verdict upon the evidence and such a motion was 
made on trial. This is the interpretation put on the section by the Appellate 
Division in Peterson v. Ocean Electric Co., 161 App. Div. (N. Y.) 720 (1914). 
This section has been held constitutional in the same case. In Illinois the oourt 
has gone a step farther. Apparently in that state the appellate court may reverse 
without remanding and may find different facts from those which the trial court 
fotmd but must set such facts forth when it reverses without remanding. This 
has been held to be constitutional in that state in Siddall v. Jansen, 143 111. 537 
(1892). This rule of practice in IlHnois has been attacked by Charles H. Robm- 
son in an article in 8 111. Law Rev. 255, entitled "Proposed Bill to Restore Trial 
by Jury." A practice that is common in some states is to give a judgment not- 
withstanding the verdict brought in by the jury. This rule obtains in Pennsyl- 
vania. However, it is stated that the oourt cannot give such a jud^ent 
where there is a conflict no more than it could direct a v^dict on trial. See Duffy 
v. York Haven Water and Power Co., 233 Pa. 107 (191 1). 
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sideration in respect to their private and property interests. The 
judgment of the lower court admitting the letter to probate was 
affirmed. 

The question which arises, then, is whether the admission to pro- 
bate of a paper, not regarded as having been written animo testandi, 
is justified by a relaxation of the rules of construction in favor of 
soldiers in active service. This privilege to soldiers has an historical 
origin. Under the civil law, the soldier was given unusual immunities 
in the way of exemption from the ordinary rules with respect to wills.^ 
Also imder the conamon law, soldiers were a privileged class in this 
respect.* In some states, as in Virginia,' there are statutes exempting 
soldiers from certain of the requirements for executing a will. 

It becomes important to determine how far this leniency has ex- 
tended. The general rule is that an instrument in the form of a 
letter may be a valid will if it shows a testamentary intent.* Testa- 
mentary intent is necessary to the validity of a holographic will.' 
It has been said that if the language used by the writer shows an 
evident intent to make a disposition of his property to the person 
addressed, after the writer's death, it will be regarded as a will unless 
the statutory requirements have been disregarded.* A letter has 
been admitted to probate as a valid will where the whole document 
seemed to show that it was intended as a testamentary disposition.^ 
It is sufficient if the writing expresses, however informally, a testa- 
mentaiy purpose in language sufficiently clear to be imderstood.' 
But when the letter is not of testamentary character it has not been 
regarded as a valid will.' If the letter is treated as a holographic 
wiU some states require additional facts to be shown to establish it 
as a will.^® New York is especially strict in its determination of 
whether informal writings are valid holographic wills.^^ From an 
inspection of the cases it appears that the leniency of the courts has 

^"If a soldier, in the article of death, wrote anything in bloody letters on his 
shield, or in the dust of the field with his sword, it was a very good military 
testament." i Blackstone Com.417. 

•Swinburne on Wills (7th ed.), Part I, sec. 13; Hubbard v. Hubbard, 8 N. Y. 
196 {1853); Gould V. Safford's Estate, 39 Vt. 498 (1866). 

•Virginia Code 1920, sec. 5231. 

*40 Cyc. 1092; Cowley v. Knapp, 42 N. J. Law, 297 (1880); Morell v. Dickey, 
I Johns. Chan. (N. Y.) 153 (1814). 

•40 Cyc. 1 130; BoUng v. Holing, 22 Ala. 826 (1853); Hocker v. Hocker, 4 
Gratt. (Va.) 277 (1848). 

•Alston V. Davis, 118 N. C. 202 (1896). 

'Gattwood V. Knee, L. R. (1902) Prob. Div. 99. 

•In re Spratt, 75 L. T. N. S. (Eng.)5i8(i896);Leathersv.Greenacre,55Me.56i 
(1866); Byers v. Hoppe, 61 Md. 206 (1883); Botsford v. Krake, i Abb. Prac. 
(N. S.) (N.Y.) 112(1866). 

•In re Anthony's Estate, 131 Pac. (Cal.) 96 (1913); In re Noyes' Estate, 40 
Mont. 231 (1909). 

"Dated by testator: In re Plumel, 151 Cal. 77 (1Q07); Waller v. Waller, i 
Gratt. (Va.) 454 (1845). Signed by testator: In re Plumel, 151 Cal. 77 (1Q07); 
Dinning v. Dmning, 102 Va. 467 (1904). Found among valuable effects of tes- 
tator: Brown v. Eaton, 91 N. C. 26 (1884); Douglass v. Harkrender, 3 Baxt. 
(Tenn.) 114 (1873). 

"In re Turrell, 166 N. Y. 330 (1901); Matter of Ellery, 139 App. Div. (N. Y.) 
244 (1910); Perham v. Cottle, 162 N. Y. Supp. 21 (1916); Matter of Paez, 
176 N. Y. Supp. 751 (1919). As to soldiers* wuls in N. Y., see Decedent Est. 
Law, sec. 16. 
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been with regard to waiving formalities of execution, rather than 
with regard to foregoing the necessity of some testamentary intent. 
When the authenticity of the written document is proved, the question 
arises, could this writer make a will without observing the customary 
formalities? If the writer were a soldier, the trend of the cases is 
that he was excused from the formalities of execution. The under- 
lying reason for this privilege extended to soldiers, while in active 
service, is their lack of opportunity, due to the hazardous nature of 
their employment, to observe the formalities which are usually 
considered as requisite to a valid testamentary disposition of property. 
It is to be noted that it is ''formalities" which have been disposed 
with; this is to be distinguished from dispensing with the need of an 
animus iestandi in the author of the paper purporting to be a will. 
The reasons of inconvenience, lack of time and facilities which 
justify doing away with formalities of execution, do not justify an 
exemption from the primary requirement of all testamentary dis- 
positions, viz., animus testandi. 

In a case" decided almost contemporaneously with the principal 
case, the writer of the letter used language very similar to that used 
by the testator in the principal case. The court held that the paper 
was evidently written animo iestandi, and he intended it to be his 
will. True it is possible to distinguish between the wording of the 
letters in these two cases, and that in Wise v, Shorf* may seem in a 
slight degree more testamentary in character. Yet it seems that 
the language in the principal case might have been construed as 
testamentary. Such a construction would seem justifiable upon the 
basis of the view taken in Wise v. Short^^ and that expressed by a 
well recognized writer when he states, "The law has not made requi- 
site to the validity of a will that it should assume any particular 
form, or be coudied in language technically appropriate to its testa- 
mentary character. It is sufficient that the instrument, however 
irregular in form or inartificial in expression, discloses its testamentary 
diEuucter and the intention of the maker respecting the posthumous 
destination of his property; and if this appears to be the nature of its 
contents, any contrary title or designation he may have given to it 
will be disregaided."" Such a construction would bring the principal 
case more in line with the authority of McBride v, McBride,^^ which is 
cited in the decision of the principal case.^^ In that case the court 
makes a statement to the effect that all authorities hold that it is not 
necessary to the validity of a will that the decedent should know 
that he had performed a testamentary act, or that he shotild intend to 
perform such an act. However in that particular case it was said, 
"the instrument * * * should have been designed to operate as a dis- 
position of the testator's property ♦ * ♦ it must have been written 
animo testandi,*'^^ 

"Wise V. Short, 107 S. E. (N. C.) 134 (1921). Writer of letter said, "I am going 
to hospital, — ^hope nothing happens, but if it does everything is yours." 
^Supra, note 12. 

^*Supra, note 12. See also Alston v. Davis, 118 N. C. 202 (1896). 
>*I Jarman on Wills (6th ed.) page 21. 
"26 Gratt. (Va.) 476 (1875). 
"Page 187. 
>*McBride v. McBride, supra, note 16, at p. 481. 



Digitized by 



Google 



NOTES ANDJCOMMENT 283 

If the principal case is to be taken as holding that a paper may be 
regarded as a will, which it is acknowledged was written without 
testamentary intent, it seems to lack the support of the authorities. 
The decision was limited to the facts of the particular case. But, 
as has been well pointed out,** although justice may be done in the 
particular case, a precedent is laid down which may have as a 
result that the writing construed by the courts as being the will of the 
soldier may not be the instrument which he actually made anttno 
Usiandi. 

Leonard W, Burdick, '23 

"8 Va. Law Rev. 310. 
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Horace E. Whiteside, Editor. 

The Spirit of the Common Law. By Roscoe Pound. Marshall 
Jones & Co. Boston. 192 1. pp. xiv, 224. 

This volume contains eight lectures which were delivered at 
Dartmouth and were intended primarily for laymen rather than for 
lawyers. Taken as a whole they present in compact form the views 
about law and our l^^al system which Dean Pound has previously 
expounded at greater length and in more technical language in the 
pages of the l^;al periodicals and in bar association addre^es. 

Because of the great range covered by the lectures it is impossible 
within the limits of a brief review to do more than suggest the nature 
of the contents. In the first lecture, devoted to "The Feudal Ele- 
ment" in the common law, Dean Pound takes the position that all 
the factors which contributed to shape the common law with one 
exception made for individualism. This exceptional factor he identi- 
fies as the feudal element. "Anglo-American law," he tells us, 
"is pervaded by the idea of relation and of legal consequences flowing 
therefrom." This idea, which he believes was a result of the feudal 
system, is in his opinion showing signs of renewed vitality in modem 
legislation, such as workmen's compensation. 

"Puritanism and the Law" is the heading of the second lecture. 
The view expressed is that "there are reasons for believing that 
Puritanism has been in a sense a controlling factor" in "moulding the 
spirit of the common law." It brought about "an ultra-individual- 
ism, an uncompromising insistence upon individual interests and 
individual property as the focal point of jurisprudence." Many 
of our leading doctrines, such as "those of the assumption of risk ai^ 
contributory negligence, as applied to injuries to emploj^ees" Dean 
Pound regards as "eminently Puritan conceptions." The third 
lecture — "The Courts and the Crown" — discusses the contest be- 
tween the courts and the Crown in the sixteenth and seventeenth 
centuries and the influence which the results of those contests had 
upon Anglo-American legal ideas, more especially in the field of 
constitutional law. 

"The Rights of Man" deals with eighteenth century theories of the 
natural rights of man and the resulting identification by the l^al 
profession of common-law rights with natural rights. Incidentally 
it is pointed out that this was in part due to a f ailtu:e of the legal 
thinkers of this period to discriminate between the factual interests 
which society sedcs to protect by means of law and the legal rights 
whidi are created to bring about that protection. The fifth lecture, 
"Tlie Pioneers and the Law," is an attempt to estimate the influence 
whidi the conditions of An:xerican pioneer life exerted upon the com- 
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mon law in its formative period in this country and to show that the 
resulting system is necessarily not well adapted to the administration 
of justice, especially criminal justice, in large urban communities. 
The sixth lecture deals with "The Philosophy of Law in the Nine- 
teenth Century;" the seventh, imder the title "Judicial Empiri- 
cism," contains a vigorous defence of the common-law method of 
judicial law-making and of the common-law doctrine of precedents. * 
In the last lecture — "Legal Reason" — ^the author concludes the series 
with an attempt to give "a snapshot photograph of the stage of l^al 
development into which we are now passing." This stage is de- 
scribed as that of "social utilitarianism." 

As always, the learned author's broad generalizations are stimu- 
lating and suggestive, even though at times they seem too sweeping. 
One may, for example, venture to doubt whether an investigation of 
the decisions would justify the statement that the illiberal decisions 
of which complaint was naade so widely at the beginning of the 
twentieth century were largely, one might say wholly, the work of 
popularly-elected judges." 

In his defence of "judicial empiricism" and the judicial law-making 
involved it is believed that the learned lecturer fails to point out 
with suflScient clearness certain defects which are preventing it from 
meeting present-day needs. He sa3rs: 

"The chief cause of the success of oiu* common-law doctrine of 
precedent as a "form of law is that it combines certainty and power 
of growth as no other doctrine has been able to do. Certainty is 
insured within reasonable limits in that the court proceeds by analogy 
of rules and doctrines in the traditional system and develops a prin- 
ciple for the cause before it according to a known technique. Growth 
is instrred in that the limits of the principle are not fix^ authorita- 
tively once for all but are discovered gradually by a process of in- 
clusion and exclusion as cases arise which bring out its practical 
worldngs and prove how far it may be made to do justice in its 
actual operation. ♦ * ♦ The common-law doctrine is one of reason 
applied to experience. It assumes that experience will afford the 
most satisfactory foundation for standards of action and principles of 
decision." 

As a matter of fact, is it not dear that the method described has in 
many of the most important branches of the law substantially broken 
down? In Uie field of the Conflict of Laws chaos and uncertainty 
reign, even within the limits of a single jurisdiction; and the same 
is true in such .battle-grounds of the law as those relating to the l^;al- 
ity of industrial combinations, whether of labor or of capital, the 
legality of marketing practices of various kinds, etc., etc. The 
reason for this seems to the reviewer obvious. In former da3rs, 
when the method the learned author is describing worked perhaps 
well enough, the questions of social and economic policy involved in 
cases coming before the courts for determination arose out of what 
were, relatively speaking, simple conditions, with the elements and 
facts of which the judges were as individuals usually somewhat 
familiar. The judges could therefore rely upon their own experiences 
without going seriously wrong in many cases. Today, when because 
of modem industrial and commercial development the whole world 
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constitutes an extraordinarily complex economic unit, to reach a 
wise solution upon the problems of social and economic policy pre- 
sented to our judges requires a knowledge which the individual 
judge's own experience does not and can not furnish. Granted that 
"experience will afford the most satisfactory foundation for standards 
of action and principles of decision," it is submitted that the "ex- 
perience" of the judges as such or as individuals will not afford that 
foundation. 

To decide intelligently upon a very large number of the questions 
presented to our courts today requires an intimate knowledge of just 
how this very complex industrial and commercial organization is 
really btdlt and how it functions. Assuming that information upon 
these matters is available — as economic science now stands, this is 
perhaps to a large extent an tuifounded assumption — our present 
system of "judicial empiricism" possesses no accepted method by 
which the neeided knowledge can adequately be presented to the judges of 
our courts. Instead, we apparently assume that the judges can from 
their own experience acquire a knowledge of these matters. What 
happens, therefore, is that the judges have to fall back upon their own 
notions, which naturally in many cases are crude and illconsidered. 
as well as unconsciously tinged with prejudice, with resulting chaos 
and uncertainty in the decisions. "WTien, and only when, the l^:al 
prof ession realizes that intelligent answers can not be given to the 
problems of economic and social policy which are constantly being 
presented to our courts for decision unless in some way there is laid 
before the judges the "experience" of expert students of these 
problems, and when the profession accordingly put their minds upon 
the problem of how best to get this information before the courts, 
shall we be able to modify the "judicial empiricism" of the common 
law so that it will begin to meet the needs of present-day civilization. 

Walter Wheeler Cook, 
Columbia University 

The Law in Business Problems. By Lincoln Frederick Schaub and 
Nathan Isaacs. The MacmillanCo. , New York. 192 1 . pp. xxxiv, 
821. 
Increasing interest is being shown in the education of the business 
man as witness the great increase in registration in the Business 
Schools of the country. There is no doubt but that the business 
man should have some knowledge of the law that he is to be governed 
by in his daily business and the study of Business or Commercial 
Law is becoming daily more important. There have been a numbw 
of good books on buaness law in the past but they have all taclded 
the problem more from the viewpoint of the lawyer than from the 
viewpoint of the business man. The books on business law of the 
past have been divided in the same way that the ordinary curriculum 
of a law school is divided. There were chapters on Contracts, 
Sales, Negotiable Instruments and the rest. The authors of this 
work have frankly attempted to deal with business law frcan the 
point of view of the business n:ian. As a result the makeup of the 
book is entirely different from any other book on commercial law. 



Digitized by 



Google 



BOOK REVIEWS 287 

The same material is handled but in a different way. For example, 
the first hundred pages of the book are devoted to the source and 
origin of business law and the position of the business man in the law. 
One finds under the heading "Contractual Modes of Safeguarding 
and Facilitating Credit Operations'* so much of the law of Guaranty 
and Suretyship, Mortgages and Conditional Sales, Pledges, and 
N^otiable Instruments as the business man will have use for. 

Any departure from the old way is bound to be criticized by some 
and iJiis book is certainly a radical departure from the old methods 
of teaching business law. The writer believes that this book fills 
the need of business schools as no other book has done. The same 
view seems to be shared by many others for the book has already 
met with a warm reception on the part of teachers of business law 
throughout the country. 

There is only one possible objection from the writer's point of 
view and that is that it may be a little too difficult for the average 
student. However, that dfficulty may be met by assigning more 
time to the subject than has been done in the past in some of the 
schools of the cotmtry. It is certainly not a high school book as so 
many of the present works on the market are. The authors are to 
be complimented on incorporating in their work extracts from legal 
periodicals. Too few in the past have realized the value of the articles 
appearing in them. It is a little difficult to see of what use it is to the 
business naan to know what is meant by the **jus disponendf' and the 
"Justium Pretium'* since it is believed that a great many lawyers 
cotild not tell without consulting their dictionaries. But the work 
as a whole is excellent and undoubtedly sets a new standard for this 
sort of work, which will be imitated in the future. 

E, C. V, 

The Nature of the Judicial Process. By Benjamin N. Cardozo, 
LL. D., Yale University Press, New Haven, 1921, pp. 180. 

The results of judicial process we all know, and endure as best we 
can. Opinions fill so many volumes, and so closely affect daily life, 
that one wonders why the method of their making has not received 
more attention; — exegetical, apologetic, or critical, for certainly the 
subject offers itself to every treatment. 

The census reveals in this country alone some fourteen thousand 
men (not to mention women) forming the class of "Judges, Justices 
and Magistrates;*' and since each one of this all too extended phalanx 
suffers under the presumption (juris, if not also de jure) of knowing 
the recipe for concocting judgments, — wonder increases why more 

S' ididal cooks have not advised at least their brethren as to how the 
rew was made. 
Magistrates, with Fielding well in the lead, have not infrequently 
dropped into literature; but Judges have been so busy quoting from 
or contending with their colleagues, that they have rarely reared 
monuments more enduring than their own decisions. There are, 
to be sure, some delightful letters of Chancellor Kent, stating his 
method of doing the work, — ^but they did not find a printer until 
years after there remained of the writer only his name and fame. 
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Bacon on Judicature also is still excellent reading; yet that essay 
bears internal evidence, sufficient if all else were lacking, of having 
been written in happier days when Judges were expected to decide 
oially at argument's end, and to speak only for experts, with whom a 
brief word sufficed. 

In the absence of judicial explanation, professional criticism has 
not been lacking. For America it is summed up by Dean Wigmore's 
preface to his iMth volume. Every new-made judge should be com- 
pelled to mark, learn and inwardly digest that essay before putting 
pen to opinion-paper; nor would it be amiss to require all judges to 
re-read it every lustrum; as careful lawyers trained before the civil 
war declared they used to do with Blackstone. 

If such pass-examination were required, there ndght be less fre- 
quent oflEence by opinions plainly proving that the writer has by the 
litigation in hand, been introduced to fields previously unexplored 
by him; — ^wherefore he platitudinously recites at length his new and 
strange discoveries; by others consisting of unanalyzed and un- 
digested excerpts from opposing briefs, and concluding with a bald 
statement that Doe's ai^gument outweighs Roe's, a procedure always 
suggestive of that earliest New Amesterdam suit decided by the 
redoubtable Van Twiller, J. ; and there are other equally well known 
results evidencing equally objectionable methods. 

It is with more or less of the critical spirit above outlined, that any 
man of l^al training opens this series of lectures, recently delivered 
(on the Storrs Foundation) before the Law School of Yale University. 
He knows the defects of the product, and doubts whether any ex- 
planation of the process can improve the output; — ^unless perhaps he 
himself be employed in the l^:al factory. 

But the critic is wrong, for the book will enlighten in substance and 
charm in style, — although the lecture form has certain disadvantages 
when the spoken word is read in an easy chair; the warmth of an 
audience has vanished. 

The substance of the volume is a frank analjrsis of Judge Cardozo's 
concept of how the judicial mind should function, or, what is the 
same thing, how he tries to function by using his own mind. To 
present such a subject with winning modesty is a triumph of style, — 
and even when the learned author unnecessarily indulges in the 
"luxury of self-dispraise," we are glad that what he calls "these 
introspective searchings of the spirit" have been written down for 
the edification of the bench, the enlightenment of a sc^tical bar, 
and the possible education of a very hasty and unreflecting public. 

What requires the judge to search his spirit is not the great majority 
of cases where, the facts established, the rule is plain, whether 
prescribed by constitution, statute or ruling precedent; of which 
litigations it is a relief to read that they should be "affirmed without 
opinion." The real judicial problem to which he addresses himself 
arises from that smaller but not inconsiderable ntimber of causes 
wherein precedents are not ruling, where the statute or constitution 
does not directly and plainly cover, and where the Court has to deal 
with something previous lawmakers had not thought of, and there- 
fore did not speak of. In such cases Judge Cajndozo avows that 
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judges make the law; and as long as precedent counts for anything, 
they make more than the law of that case. 

It is well to point out, as he does, how small in comparison is the 
number of instances where a new legal field must be enclosed, or an 
old one re-fenced or abandoned; yet naturally, judge-made law when 
it revolutionizes or creates arouses the keenest interest. Here, 
we are told, the court must invoke or consult pWlosophy, history, 
tradition, custom and sociology; not giving to any oracle an aU- 
controUing influence, but welding the judicial message with due 
admixture of all. 

Legal philosophy is not a science, for it proceeds rather by re- 
peats! experiment; it is not logic, though it recognizes logical se- 
quelae; it is not anal)rsis, though by prescription, if not otherwise, 
analysis (which as analogy includes case-law) holds high place in the 
legal armory. Rather is it a compound of repeated experiments, 
with much analysis both quantitative and qualitative, connected 
as logically2as the circumstances will permit. 

History, tradition and custom are plainly thought subordinate to 
philosophy although any given proposition may be so firmly embedded 
in all three shrines, as to have generated a rule not to be changed 
except by statutory or constitutional enactment. 

Sociology is a word confessedly chosen, not so much for its fitness, 
as because no other word is any better. In practice it consists in 
testing any proposed rule 'or change of rule by its effect upon the 
social welfare. 

Here of course any writer is skating on very thin ice, and nothing 
but reading all of two lectures can do justice to Judge Cardozo's 
conscientious effort to put into the judicial soul or heart or mind 
(or all three) the difference between the subjective or individual con- 
science, and the objective or general conscience; and to indicate 
how far each can rightly sway judicial decision. Result is that 
while the judge may sometimes conscientiously raise the level of 
prevailing conduct, he is in the main "under a duty to conform to the 
accepted standards of the commxmity, the mores of the times." 

When to the view of judicial origins now insufficiently outlined is 
added a duty to interpret constitutions dans le sens evoluHff it n^iay 
fairly be said that Judge Cardozo belongs to the school of Justice 
Holmes, and is quite as ready as is the older man to break with tra- 
dition and precedent and defy formal logic at the urge of sociology; 
and nearly as ready to measure social welfare in terms of any legis- 
lative outpouring ad hoc. 

These are indeed controversial matters; but they are here so 
gently put that one rather misses the underlying bittern^, — until 
the cases cited remind one of the war out of doors. There is small 
doubt of the author's general position, yet this book can, and should, 
be read even by those individualists in aes triplex, who will see in its 
sociological excursus no more than the * 'philosophy of the under- 
dog," and who firmly believe, after some consideration of dog- 
fights, that in almost every case the under-dog is a cur. 

These lectures are indeed much more than a recipe for judgment- 
making; their real content is a concept of jural exposition, if not of 
legal thinking, based on the fundamental that law must always 
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respond to, if not measure "the total push and pressure of the cosmos.*' 
This is a noble thought, and fruitful too, — ^if there be saving remem- 
brance of how little of the cosmos voltage passes through any given 
litigation. 

Lawyers, and especially judges, ought to press this volume upon 
the reading laity; for, passing the more numerous condemnatory 
and disparaging opinions, the public's most excusing view of our 
profession is that we exist for avoiding, composing or deciding human 
differences due to the eternal frailty of noan; and a wider study of 
how Judge Cardozo thinks the function of decision should be per- 
fonned, and how he seeks to fulfil his share thereof, might incline 
the many to believe that we all attempt the same counsel of per- 
fection. The hope is probably vain. The laity will continue to 
like or dislike results in terms of self, and remain uninterested in 
methods; but the l^ally trained reader will rise with thankfulness 
from pages depicting a method so brilliantly different from that of the 
fabricators of most of our professional ware; — ^whether baich or 
office made. 

C. M. Hough 

The Law of Sales. John Barker Waite. Callaghan & Co., 
Chicago, 192 1, pp. xii, 385. 

The author states in his preface that his purpose has been to give 
explanations of, and reasons for, the rules of the law of Sales, instowi 
of laying down those rules in their detail, with qualification, ex- 
ception and conflict. The latter object has been satisfactorily 
accomplished by other writers, and Professor Waite has shown good 
judgment in declining to glean in a field where the grain has be«i so 
thoroughly gathered. 

A critical consideration of the theories of the law of Sales is, how- 
ever, useful to all who study or apply the law. Professor Waite 
does not so much tell us what the law is as why it is. His is not the 
stock book of information, but rather a study of the growth and 
aims of the law, as he has come to view them in the light of the ex- 
amination and discussion of cases and reflection upon results. 

With this understanding of the purpose of Professor Waite's 
book in mind, one cannot but accord the author praise for his dear 
analysis,' ludd, compact statement, and suggestive, logical discussion. 
The book would seem to be especially usrful to teacher and student. 

One ntiay question whether it is desirable to perpetuate the old 
confusing terminology which is gradually being discarded. For 
example, the author adheres closely to the common law use of "con- 
dition" and ''warranty" (pp. 168-173). The Uniform Sales Act 
has greatly simplified that subject. It would seem better either to 
use "condition" and "warranty" in the sense given to them by the 
Sales Act, or at least to place the simplification alongside the common 
law. 

The book does not purport to comment fully upon the Sales Act. 
This statute (now in force in at least 25 states) is printed in the 
appendix with brief digests of some cases construing the various 
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sections, but these annotations are not complete, nor does the author 
purport to naake them comprehensive. Footnote references to the 
Sales Act are given. These are not always complete. For example, 
on pages 229 and 230, the author discusses the avoidance by an infant 
of a contract of sale, where the goods have been re-sold by the in- 
fant's vendee, and states the common law rule that the infant may 
take back the goods from the subvendee, but there is no footnote 
reference to section 24 of the Sales Act which appears to reverse the 
common law rule. The way in which the Sales Act should be and is 
bdng construed offers, of coiu-se, a topic for another and wholly 
different book. One may venture to suggest that it would have 
been better for Professor Waite to omit all attempt at annotating 
the Act. 

The reviewer, as one who had something to do with drafting the 
Uniform Conditional Sales Act, now .in force in seven jurisdictions, 
may, perhaps, be pardoned for suggesting that if any Sales statutes 
were to be included, this statute diould have been printed in the 
appendix and footnote references to it inserted in the text. 

Oo^asional slight inaccuracies, which mar the otherwise excellent 
work of the author, are observable on a cursory examination of a 
few citations picked at random. On p. 104 Ratchford v. Cuyahoga 
Co,, 145 N. y. Supp, 83, is cited, with no indication of its aflSnnance 
or reversal by the Court of Appeals. On p. 105 the same case is 
cited as Ratchfield v. Cayuga Co,, 145 N, Y. Supp. 83, aflBnned, 217 
N. Y. 565, The table of cases (p. 367) refers to the first citation but 
not to the second. The correct title of the case is Ratchford v, Cayuga 
Co. On p. 196 RinaJdi v. Mohican Co., 157 N. Y. Supp. 561, is cited 
without a statement that it was aflirmed in Decemba:, 1918, at 
225 N. Y. 70. This case is referred to in the table of cases as Rinaldi 
V. Molucan (p. 368). Hawkins v. Pemberton is cited on p. 172 as 
reported in s^ ^- Y- P*» whereas it is found in s^ N. Y. 198. The 
author also cites this leading case as an example of a common law 
"condition." It appears to the writer that the court held that the 
case was one of express warranty, although it seems that it would 
have been more naturally described as a common law implied con- 
dition. 

The author has inserted frequent references to law review articles. 
This is a useful feature, but it appears that there are some unforttmate 
omissions, as, for example, the excellent articles by Professor Perkins 
on Unwholesome Food as a Source of Liability in 5 Iowa Law 
Bulletin 6, 86. 

G. G. B. 

Rosbiook on New Toik Corporations. By Alden I. Rosbrook. 
Mathew Bender & Co., Albany, N. Y., 1922. pp. cxlvi, 1264. 

One would not expect that "A Treatise on the Law of Corporations 
in New York" would be a volume of abstract reasoning and original 
theories, but rather a volume which would serve ttie practicing 
attorney as a key to the authorities, the statutory and case law of 
New York. It is predicted that "Rosbrook on New York Ccopora- 
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tions" will be found to fulfil such expectations. The outstanding 
feature of the work is that it improves upon the annotated statute 
method of construction by adopting the text-book method, and it 
improves upon many text-books by grouping and incorporating into 
the text at appropriate places quotations from the provisions of the 
Averse statutes which bear upon the corporate problem there dis- 
cussed. For example, in the first eighteen pages of the chapter on 
"Incorporation and Organization," there are quotations from six 
sections of the General Corporation Law, three sections from the 
Business Corporation Law, two sections from the Penal Law, two 
sections from the Executive Law, one section each from the Stock 
Corporation Law, the Tax Law, the Coimty Law, and the Public 
Officers Law. In addition, there are on those same pages citations to 
unquoted sections of the General Construction Law, the Religious 
Corporation Law, the Membership Corporation Law, the Insurance 
Law, the Public Health Law, the University Law, and the Civil 
Practice Act. The superiority of a text, annotated with complete 
statutory and case references, to a series of annotated statutes seems 
obvious. In the text itself the author has the subject of corporation 
law well analyzed, the topics fully treated, the expositions seem clear 
and accurate, and^the citations abtmdant. Appended to the text 
are three hundred and seventeen suggestive forms, including not 
only the various certificates required by the General, the Business, 
the Stock and the Transportation Laws, but a list of miscellaneous 
corporate forms and;' a useful collection of procedural forms. The 
practical usefulness of the book is enhanced by the two hundred and 
sixty pages devoted to a table of contents, an index to cases, an 
index to forms, a general index, and a table of statutes indicating 
where in the text will be found explained various sections from the 
state and federal constitutions, from twenty-six Consolidated Laws, 
from the Penal Law, and from the Civil Practice Act and the Rules 
of Civil Practice. 

R, S. S 
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Farmers* Co-operative Associations 
as Legal Combinations. 

By John D. Miller^ 

The last two decades have witnessed a remarkable growth and 
development of farmers' co-operative marketing associations. In 
the United States alone they are now selling nearly eight htmdred 
million dollars worth of farm products yearly, more than one-half 
of which are dairy products. These associations are formed 
by farmers combining into an organization controlled by them and 
xnanaged by a board of directors, the association becoming the sell- 
ing agent of the members. 

The right of farmers thus to combine has been challenged in 
several states by indictments under state anti-trust laws. Several 
of the states thereupon promptly amended such laws in a way 
designed unmistakably to legalize such co-operative naarketing. This 
article will be restricted to the discussion of the constitutionality 
of such state Acts as exempt ther^rom farmers' co-operative market- 
ing associations. 

Not only have states thus recognized the needs of agriculture, 
but the Federal government has likewise. When in 1914 the Clay- 
ton Act, which re-enacted and enlarged the former anti-trust 
acts, was pending in Congress, the status of such marketing organ- 
izations was the subject of debate. Some insisted that without 
any exception being exx)ressed such organizations would not be 
within the scope of the statutory prohibitions. This seemed to 
be the opinion of a majority; but from abundant caution it was 

K)f the Pennsvlvania Bar. Vice-President and General Counsel of the Dairy- 
men's League Co-Operative Associations Inc. 
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decided to except them from the provisions of the Act. As finally 
enacted, Section 6 of the Clayton Act* is as follows: 

"That the labor of a human being is not a commodity 
or article of commerce. Nothing contained in the anti- 
trust laws shall be construed to forbid the existence and 
operation of labor, agricultural, or horticultural organiza- 
tions, instituted for the purposes of muttial help, and not 
having capital stock or conducted for profit, or to forbid or 
restrain individual members of such organizations from law- 
fully carrying out the legitimate objects thereof; nor shaU 
such organizations, or the members thereof, be hdd 
or construed to be illegal combinations or conspiracies 
in restraint of trade, under the anti-trust laws." 
The ambiguity of this section left the legal status of such asso- 
ciations in doubt. The Federal Government has now, however, 
clarified the law by an Act approved February i8, 1922,' by Sec- 
tion I of which it is provided as follows: 

"That persons engaged in the production of agricultural 
products as farmers, planters, ranchmen, dairymen, nut or 
fruit growers may act together in associations, corporate or 
otherwise, with or without capital stock, in collectively 
processing, preparing for market, handling, and marketing 
in interstate and foreign commerce, such products of persons 
so engaged. Such associations may have marketing 
agencies in common; and such associations and their mem- 
bers may make the necessary contracts and agreements to 
effect such purposes." 
The remainder of the Act consists of provisions which will re- 
strict the powers to co-operative associations, and provides foi 
their regulation. The Federal laws are mentioned as showing 
the trend of legislative action, and not, of course, as bearing upon 
the constitutionality of the state acts. 

Section 340 of the General Business Law of the State of New 
York, as amended by Chapters 490 of the Laws of 1918 and 712 
of the Laws of 1921, is as follows: 

"Every contract, agreement, arrangement or combination 
whereby a monopoly in the manufacture, production or 
sale in this State of any article or product used in the conduct 
of trade, commerce or manufactxire or of any article or com- 
modity of common use is or may be created, established or 

«38U. S. Stat at L. Chap. 323, p. 730.. 
•P.L. No. 146, 67th Congress. H.R.2373. 
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maintained, or whereby competition in this State in the 
supply or price of any such article, product or commodity 
is or may be restrained or prevented, or whereby for the 
purpose of creating, establishing or maintaining a monop- 
oly within this state of the manufacture, production or sale 
of any such article, product or commodity, the free pur- 
suit in this State of any lawful busiaess, trade or occupa- 
tion is or may be restricted or prevented, is hereby de- 
clared to be agaiQSt public policy, illegal and void. 

The provisions of this article shall not apply to co- 
operative associations, corporate or otherwise, of farmers, 
gardeners, or dairymen, including live stock farmers and 
fruit growers, nor to contracts, agreements or arrangements 
made by such associations." 
Chapter 40 of the Consolidated Laws of the State of New York, 
being Section 582 of the Penal Law, as amended by Chapter 491 
of the Laws of 191 8, contained provisions prohibiting contracts 
in restraint of trade, etc., and also the following: 

"Associations, corporate or otherwise, of farmers, garden- 
ers, or dairymen, including live stock farmers and fruit grow- 
ers, engaged in making collective sales or marketing for its 
members or shareholders of farm, orchard or dairy products 
produced by its members or shareholders are not con- 
spiracies. Contracts, agreements, arrangements or com- 
binations heretofore or hereafter made by such associations 
or the members, officers or directors tiaereof in making 
such collective sales and marketing and prescribing the 
terms and conditions thereof are not conspiracies and 
they shall not be construed to be injurious to trade or 
commerce." 
The constitutionality of these laws will now be considered as 
to the general rules involved rather than as to the words used in 
any particular case, to ascertain if the states may by general law 
prohibit monopolies and combinations in restraint of trade, while 
permitting farmers to combine to collectively market their prod- 
ucts. 

The Fourteenth Amendment of the Federal Constitution pro- 
vides in part as follows: 

"No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States, nor shall any State deprive any person of 
life, liberty or property without due process of law, nor deny 
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to any person within its jtirisdiction the equal protection of 
the laws." 
It will be noted that this is an inhibition to the states and not 
to the Federal Congress, Provisions axe also conunonly found 
in state constitutions prohibiting the enactment of spedal laws 
granting any special or exclusive privileges, inununities, or fran- 
chises, or the passage of any laws for the benefit of individuals, in- 
consistent with the general laws of the land. 

It has, however, been consistently held by the courts that the 
provisions of neither the Federal nor the state constitutions pre- 
veat the states from enacting laws applicable to one class of citizens^ 
or exempting one or more classes from a general law; the only 
condition being that such classification be a reasonable one. 

In South Carolina v. McMaster* it was held that state l^gislatioa 
does not constitute a denial of equal protection of the laws so long 
as all persons subject to it axe treated alike under similar circum- 
stances and conditions, in respect both to the privil^;es conferred 
and to the liabilities imposed. 

In Bachiel v. Wilson,^ it was held that to violate constitutional prin- 
ciples there must be something more than mere possibility of arbi- 
trary and unreasonable selection. 

In Lindsley v. Natural Carbonic Gas Co} it was held that state 
legislatures have a broad discretion; in that case, the statute dis- 
tinguishing between pumping from a well penetrating the rock 
and similar pumping from a well not penetrating the rock. 

In Chicago, etc. R. Co, v. Tranbarger,'' it was held that to the 
extent that discrintunations in a statute in favor of or against a 
certain dass are founded upon a reasonable distinction in principle, 
they do not deny the equal protection of the laws. 

Li Barbier v, Connolly,^ in discussing the effect of the Fourteenth 
Amendment upon state enactments, it is stated: 

"But neither the Amendment, broad and comprehensive 
as it is, nor any other amendment, was designed to interfere 
with the power of the State, sometimes termed its 'police 
power' to prescribe regulations to promote the health, peace, 
morals, education or good order of the people, and to legis- 
late so as to increase the industries of the State, develop its re- 
sources and add to its wealth and prosperity. *** Class legis- 
lation, discriminating against some and favoring others, is 

^37 y. S. 63 (1915). 
•204 U. S. 36 (1907). 
•220 U. S. 61 (19"). 
»238 U. S. 67 (1915). 
*II3 U. S. 923 (1885). Italics axe the writer's. 
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prohibited; but legislation which, in canying out a public 
purpose, is limited in its application, if within the sphere of 
its operation it affects alike all persons sinoilarly situated, 
is not within the Amendment." 
This language was repeated and afiSrmed in Atchison, Topeka & 
Santa Fe R. R. Co. v. Matthews,^ 

In Softih Carolina v, McMaster,^^ it is stated: 
"There should be no arbitrary deprivation of life or liberty, 
or arbitrary spoliation of property, but that eqtial protec- 
tion and security should be given to all under like circum- 
stances, in the enjoyment of their personal and civil rights. 
♦♦♦That no greater burdens should be laid upon any one 
than are laid upon others in the same calling and condi- 
tion:' 
Continuing, it is stated: 
"It has always been held consistent with this general re- 
quirement to pennit the States to classify the subjects 
of legislation, and make differences of r^fulation where 
substantial differences of conditions exist." 
It thus appearing that the Fourteenth Amendment has not de- 
prived states of their power of classification in legislation, it will 
be of interest to consider next some of the other cases to which the 
rule of reasonable classification has been applied. Only a few of 
the large number of these cases will be considered. 

In Adams v, Milwaukee,^ a city ordinance r^fulating the milk 
supply of the city imposed greater burdens upon dairymen pro- 
ducing such milk outside of the city limits than within; and it 
was held that the Supreme Court could not declare this to be 
an unreasonable classification. 

In Louisville & Nashville R. R. Co. v. Melton,^ a statute of In- 
diana made railroad companies, but not other emplo3rers, liable 
in damages for injuries to employees, and it was held to be con- 
stitutional as within the state's power of classification in that it 
was applicable to all railroad companies and all railroad employees. 
In International Harvester Co. v. Missouri,^ it appeared that a 
statute of the state prohibited combinations of manufacturers and 
vendors of articles to lessen competition and regulate prices, while 
permitting such combinations among purchasers and wage earners; 

*I74 U. S. 93 (1899) Italics are the writer's. 
^^SuprOj note 4. Italics are the writers. 
"228 U. S. 572 (1913). 
«2i8 U. S. 35 (1910). 
"234 U. S. 199 (1914). 
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and it was held that such statute was constitutional as within 
the power of the state to classify. In the opinion of the Supreme 
Court, as written by Mr. Justice McKenna, it is stated: 
"Therefore it may be there is restraint of competition in 
a combination of laborers and in a combination of purchas- 
ers, but that does not demonstrate that legislation tiiat does 
not include either combination is illegal. Whether it would 
have been better policy to have made some comprehensive 
classification it is not our province to decide. In other 
words, whether a combination of wage earners or purchas- 
ers of coxmnodities calls for repression by law under the 
conditions in the State was for the legislature of the State 
to determine." 
In German Alliance Ins, Co. v. Kansas,^* a state statute regula- 
ting fire insurance rates was sustained, although containing this 
proviso: 

"That nothing in this act shall affect farmers' mutual 

insurance companies organized and doing business under 

the laws of this State and insuring only farm property." 

In M. K. & T, Railway Co. v. May, " a statute was sustained 

which imposed upon railway companies alone penalties therein 

given to contiguous land owners for allowing noxious weeds to go 

to seed, it being stated in the opinion of the court, as written by 

Mr. Justice Hohnes, as follows: 

"When a state legislature has declared that, in its opinion, 
policy requires a certain measure, its action should not be 
disturbed by the courts under the 14th Amendment, tmless 
they can see clearly that there is no fair reason for the 
law that would not require with equal force its extension 
to others whom it leaves untouched. *** Great constitu- 
tional provisions mtist be administered with caution. Some 
play must be allowed for the joints of the machine, and 
it must be remembered that legislatures are ultimate 
guardians of the liberties and welfare of the people in quite 
as great a degree as the courts." 
In Patsone v. Pennsylvania, " a statute prohibited any unnatural- 
ized foreign-bom resident to kill any wild bird or animal, and to 
that end made it unlawful for such person to own or be 
possessed of a shot-gun or rifle, and the statute was sustained, 
although applying only to the one class mentioned. In the case 

'*233 U. S. 389 (1914). 
"194 U. S. 267 (1904). 
"232 U. S. 137 (1914). 
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of Hawley v. Walker,^'' a r^fulatory statute exempting canneries 
was upheld. In Ohio v. DoUison,^^ an exemption of druggists, 
manufacturers, private dwellings and railroad corporations from 
a local option law was upheld. 

The leading case holding that exemption of farmers from state 
anti-trust acts violates the provisions of the Fourteenth Amend* 
ment is that of Connolly v. Union Sewer Pipe Co}^ It appeared 
in this case that an anti-trust statute of Illinois, far-reaching and 
drastic in its provisions, exempted fanners therefrom as follows: 
"Section 9. The provisions of this Act shall not apply 
to agricultural products or live stock while in the hands 
of the producer or raiser." 
One of the provisions of this statute in substance declared that 
any trust or combination operating in violation of its terms could 
not collect payment for goods sold, and the case so turned that 
only by holding the act unconstitutional could the planitiff below 
recover for goods sold the defendant. The Supreme Court, with 
Mr. Justice McKenna dissenting, held that this exception of farmers 
from the provisions of the statute violated the provisions of the 
Fourteenth Amendment and that the whole statute was void. 

Nine years later, in Waters-Pierce Oil Co. v. Texas, ^ the Supreme 
Court held that an exemption of farmers in the anti-trust statute 
of Texas reading as follows: 

"Provided this Act shall not be held to apply to livestock 
and agricultural products in hands of the producer or 
raiser, nor shall it be understood or construed to prevent 
the organizations of laborers for the purpose of main- 
taining any standard of wages," 
did not make the Act unconstitutional, but that if it did, the former 
anti-trust Act would sustain the action, which former Act con- 
tained an exception as to farmers in the identical language of the 
Illinois Act. 

It may well be that there is a clear distinction between a general 
exception of farmers from an anti-trust act, and statutes which 
in substance and legal effect declare that notwithstanding the 
provisions of such act fanners may combine to collectively market 
their products. In the first instance the exception of fanners would,, 
if the statute be sustained, have permitted farmers to combine, 
arrange and conspire to restrain trade, in any manner they desired, 

1^232 U. S. 718 (1914)- 
"194 U. S. 445 (1904). 
"184 U. S. 540 (1902). 
««i77 U. S. 28 (1900). 
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as to the agricultural products or live stock while in thetr possession; 
while in the second instance farmers are not excepted from the 
general law save to the extent necessary to efficiently market their 
products collectively. 

It will be noted that the amendment to both the anti-trust Act 
and the Penal Code in the State of New York were passed late 
in the legislative session of 1918; and substantially at the same 
time there was enacted a law adding Article 13 A to the Member- 
ship Corporation Law, authorizing the creation of membership 
corporations by farmers and vesting in such associations and their 
members the right and power to market collectively. These three 
bills received executive approval at substantially the same time, 
and being one program of legislation are in pari materia, and by 
the well-known rule of construction should be construed together. 

Whatever doubts on the subject might have existed in the early 
days after the adoption of the Constitution of the United States, 
it is now settled that construction of constitutional provisions as 
made in one generation are not necessarily to be blindly followed 
under changed conditions in succeeding generations. This thought 
is well expressed by the Supreme Court in Holden v. Hardy, ^ in the 
following words: 

"This court has not failed to recognize the fact that the 
law is to a certain extent a progressive sdenoe; * * * that 
restrictions which had formerly been laid upon the conduct 
of individuals, or of classes of individuals, had proved 
detrimental to their interests." 
The changed conditions since the decision in the case of Cotp- 
nolly V, Union Sewer Pipe Co.,^ twenty-one yeais ago, may well 
require a different construction of a statute, even if reading ex- 
actly as did the Illinois provision considered in that case. 

In Noble State Bank v. Haskell,^ as stated in the opinion of 
the court written by Mr. Justice Holmes: 

"We must be cautious about pressing the words of the 
Fourteenth Amendment to a drily logical extreme. Many 
laws which it would be vain to ask the Court to over- 
throw could be shown, easily enough, to transgress a 
scholastic interpretation of one or another of the great 
guaranties in the Bill of Rights.*** We have few scientifi- 
cally certain criteria of legislation, and as it often is diffi- 
cult to mark the line where what is called the police power 

»i69 U. S. 366 (1898). 
^Supra, note 19. 
*»2i9 U. S 104 (191 1). 
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of the States is limited by the Constitution of the United 
States judges should be slow to read into the the latter 
a nolemus mutare as against the lawmaking power." 

Prom early times it has been held that contracts and combina- 
tions are not illegal simply because they are in restraint of trade, 
but illegal only when they unreasonably restrain trade. Unreason- 
ableness might be found because the obligee had put an unreason- 
able limitation upon himself, but was more commonly found be- 
cause of the unreasonably harmful effect resulting to the public 
from the performance of the contract. In determining the validity 
at common law of combinations claimed to be in restraint of trade, 
the true test is "whether they afford fair and just protection to 
the parties, [thereto], or whether they are so broad as to interfere 
with the interests of the public."** 

The ordinary contract of an apprentice by which he contracts 
not to engage in the same business within a certain radius and 
within a certain period of time after leaving his employer, is a con- 
tract in restraint of trade, and yet clearly legal. A merchant can 
not sell his business to a competitor and covenant not to engage 
in the same business within a certain territory and for a certain 
length of time without restraining trade, and yet such a covenant 
is legal if the bounds of space and of time are reasonable from the 
point of view of the public interest. 

The significant fact is that with the growth of industry, of trans- 
portation and communication, the Intimate territorial restric- 
tions have expanded, until now the vendor may l^^ally be exclud- 
ed from competing anywhere in the world.^ 

The idea that all contracts and all combinations which in any way 
restrained trade were illegal was the doctrine of the Federal Courts 
between 1890 and 1910, because of their conception that the Sherman 
Law was intended to change the common law in this respect. The 
decision in the Standard Oil case, however, interpreted the Sherman 
Act as establishing, for the enforcement by Federal Courts, the 
same test of illegality as had existed at common law. "The statute 
under this view evidenced the intent not to restrain the right to 
make and enforce contracts, whether resulting from combination 
or otherwise, which did not unduly restrain inter-state or foreign 
commerce, but to protect that commerce from being restrained by 



•*See Pinck v. Schneider Granite Co. 187 Mo. 244, (190^), and cases cited. 
"Maxim v. Maxim-Nordenfeldt Gun Machine Co., (1894) App. Cas. (Eng.) 
535. 
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methods, whether old or new, which would constitute an interfer- 
ence that is an undue restraint."^ 

The Sherman Act was enacted into law because of "the thought 
that it was required by the economic conditions of the times, that 
is, the vast accumulation of wealth in the hands of corporations 
and individuals,*** and the wide-spread impression that their 
power had been and would be exerted to oppress individuals and 
injure the public generally."*' To the same effect is the language 
in the opinion in U. 5. v, American Tobacco Co,,** Judicial decisions 
should depend upon and reflect current economic conceptions and 
existing economic conditions as Chief Justice White said in the 
Standard Oil case:*»* 

"It is equally true to say that a survey of the legislation 
in this country on this subject from the b^:inning will 
show, depending as it did upon the economic conceptions 
which cbtained at the time when the l^slation was adopted 
or judicial decision was rendered, that contracts or acts 
were at one time deemed to beof such a character as to justi- 
fy the inference of wrongful intent which were at another 
period thought not to be of that character." 
The above excerpts are of the highest authority for the proposition 
that the illegality of agreements and combinations depends upon 
the fact of prejudice resulting to the public interest; that both 
contracts and combinations which restrain trade are legal until 
the restraint is undue or unreasonable; that the relative terms 
"undue" and "unreasonable" may and do vary with the times 
and the economic conceptions which obtain at a particular time. 
In U. S. V. U. S. Steel Corporation,^^ a combination in the form of a 
holding company, which by two of the four judges in the District 
Court (all of whom agreed that the bill against the corporation 
should be dismissed) had been termed "a combination of combina- 
tions, by which, directly or indirectly, one hundred and eighty in- 
dependent concerns were brought under one business control," 
was held not to be an illegal combination. That the very size of the 
Steel Corporation enabled it to be a powerful factor in foreign com- 
petition, and consquently a public benefit, was conceded by the 
Government; and the court in substance held that such combination 
of concerns, formerly competitors, permitted the Steel Corporation 

«U. S. V. Standard Oil Co., 221 U. S. 1,60 (191 1). 
"TJ. S. V. Standard Oil Co., supra, note 26. 
««22i U. S. 106 (191 1). 
^^Supra, note 26 at p 58, 59. 
"251 U. S. 417 (1920). 
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to enter wider fields of competition, tbtis promoting, instead of 
being prejudicial to, the public interest, which nlust be considered 
of paramount importance. 

Farmers by combining into co-operative associations can and do 
enter into fields of wider competition, some of them now having 
sales agents in nmny parts of the world. 

If then it is established both under the common law and the 
anti-trust statutes that some combinations are legal, the legality 
of a combination in each case being determined by economic condi- 
tions and economic conceptions, surely it is not unconstitutional 
for the legislature to deckure that certain combinations are for the 
promotion of the public interest and are, therefore, legal. If all 
combinations of producers are illegal, then all combiners are com- 
mitting wrongs, and to give immunity to farmers who are committing 
wrongs, would be unconstitutional. But if only injurious com- 
binations are illegal, and fanners' combinations are declared not 
to be injurious, such a statutory declaration of economic policy 
is not unconstitutional. 

It may be stated that restraint of trade or monopoly is objec- 
tionable when it results in (i) undue enhancement of prices, (a) 
linuting production, (3) lowering quality. Experience has already 
shown that farmers' co-operative marketing associations do none 
of these things. In so operating farmers are seeking to stabilize 
prices, to eliminate the costs and profits of unnecessary middlemen, 
to effect economies by a few large, instead of many small operations, 
and to so guide the lines of distribution that their products may be 
maiketed in an orderly manner, which will for cdl time prevent 
the dumping of carloads of foods into the river because of no demand 
for them. 

In Washington Cranberry Growers' Association v. Moore?^ it was 
held that a contract between an association and a grower requiring 
the latter to ship his berries only through the association, which 
contract was intended to stabilize the ntiarket and procure uni- 
formity of returns for all growers, but which did not result in limit- 
ing production or controlling the price in any particular market, 
is not void at common law as against public policy, nor does it 
violate the state constitution or the Sherman Act. 

To discuss the change in conditions since the decision of the 
Connolly case twenty-one years ago, as well as to discuss the reasons 
for the classification made by liie State of New York, makes it 
necessary to pass from the consideration of legal problems to the 

««20i Pac. (Wash.) 773 (1921). 
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oonsideiation of economic ones. That this is so, clearly demon- 
strates that these questions are for legislatures and not for the courts; 
and that the courts will consider the economic facts involved only 
to determine whether or not there has been a palpable abuse of the 
power of classification. 

When the Illinois statute was constructed in the Connolly case 
there was no prospective food shortage, for up to that time food 
production in this country had increased proportionately to the 
increase in population, and more. Now the world is short of foods. 
At the Agricultural Conference in Washington, in January, 1922 
Dr. E. D. Ball, of the U. S. Department of Agriculture, in a learned 
address stated: 

"There is not enough food in the "world at present to pro- 
vide for the inhabitants. If buying power could be restored 
to-morrow, the surpluses would almost instantly disappear. 
*** In brief the food production of this last decade has been 
almost stationary, while the population of the country has 
increased approximately fotarteen million. The statisti- 
cians have estimated that otu: population at the dose of this 
century will be more than two hundred and twenty million, 
and have placed the probable time in which we shall b^in 
to import the staple foods at from fifteen to thirty or more 



We have seen that the states have the undoubted power to class- 
ify so as to increase the industries of the state, develop its resources 
and add to its wealth and prosperity and if l^slatures find a decline 
in agriculture in the state and that this decline is attributable in 
substantial measure to the fact that farmers are compelled to mar- 
1^ their products singly, there should be no doubt of the power 
of the state to legalize such co-operative marketing, without in 
so doing impairing the general prohibitive provisions of anti-trust 
laws. 

It is not necessary to resort to conjecture as to the reasons for 
such remedial legislation. In 1918, in the State of New York, such 
laws were enacted after the report of a legislative committee appoint- 
ed to investigate the subject; and as to the facts and conditions 
then existing, let the record show. The committee making this 
investigation was the Wicks Committee, and their report to the 
Legislature was made in 1917, and states in part as follows: 
"That the State was and is threatened with the possible 
decay of the dairy industry is apparent. No problem 
of equal importance confronts the people of this State and 
the problem is a more vital one to the inhabitants of our 
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cities than to the agricultural conununities. The fanner, 
in whatever activity he is engaged, can always and easily 
provide himself with sufficient dairy products for his own 
use, but from what source and at what price the inhabitants 
of our cities are to secure an abundant supply of wholesome 
milk, butter and cheese is a far more serious proposition. 
Undeniably animal husbandry and the production of milk, 
butter and cheese is the surest and most permanent 
source of wealth of any State. An abundant supply of 
these products ensures against famine and want for the 
present and ensures the fertility of the soil for the coming 
generations. No other industry or agricultural pursuit can 
supply the loss. Sheep husbandry hasiiheady departed and 
the art, if it has not already disappeared, is rapidly dis- 
appearing. ShaU the dairy industry be allowed to follow 
that of sheep raising?*** 

"The Committee is of the opinion and accordingly reports 
that during a period of several 3rears the dairy farmer, labor- 
ing industriously and thriftily as he might, was not able to 
procure such reasonable price from the sale of dairy products 
in this State asto earn a fair labor and invested capital 
return. If the producers are unable to secure a fair labor 
return, the industry must necessarily decay in this State, 
resulting in higher prices to the consumer for correspond- 
ing products brought from distant fields or countries to 
which other and equally favorable markets are more 
accessible. The consumer can only be assured of an abun- 
dant supply of these necessary products, and the State can only 
retain tins important industry within its borders, ensuring 
present food and future fertility of our soil, by endeavoring 
to bring about such conditions as will provide to the pro- 
ducer a fair and reasonable return for his labor and in- 
vested capital. That the dairy farmer was unable to 
earn a fair and adequate return in the industry during sev- 
eral years past was conclusively established in the judg- 
ment of this Committee, by abtmdant evidence in prac- 
tically every farming community in this State.****^ 
"Duxing the year 1916, these conditions became no longer 
tolerable to the dairymen of the State. The demand for 
milk during the years 1915 and 1916 and for milk produc- 
tion of all kinds exceeded the supply ***. The distributors 

"Pages 37»38. 
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were securing the milk for less than cost of production, 
but the only party suffering through loss of profit was the 
dair3mian. He received no appreciable benefit from the 
increased demand, no fair return for the increased cost of 
production. A study of the situation reveals at once that the 
law of supply and demand had ceased to operate and did 
not, in fact, control or to any considerable degree affect the 
market price."** 
After stating its conclusions on page 336, it points out that 
under a strict interpretation of the anti-trust Act the Dairymen's 
League might be restrained from functioning, and mentioning the 
request of the farmers for amendment to such laws, such report 
continues, 

"The demands of these dairymen were based upon necessity. 
The general public and the buyers and everyone familiar 
with the facts by that time conceded the justice of the 
demand. Above all, their demands were reasonable. 
Nevertheless, they were perhaps made misdemeanants and 
law-breakers by legislation devised in defiance of natural 
laws, impossible of enforcement and barren of practical 
results, except as it might be used to embarass and hamper 
a just and necessary economic development." 
Attached to and made a part of such report was a joint report 
on Poods and Markets made by the Market Commission appointed by 
the Governor, the Pood Supply Commission appointed by the 
Mayor of New York City, and the Wicks Legislative Committee, 
in which it is stated as follows: 

"Farmers* co-operative bu)ring and selling agencies are 
threatened with dissolution tmder the terms of this Act, 
and are now justly demanding of the legislative agencies, 
upon the ground of economic necessity, that the State close 
its eyes to their modes of operation where f oimd to be in 
violation of the existing law, or that laws be passed by 
the next Legislature exempting their economic co-operative 
endeavors from the operations of the present laws." 
Nor is the demand for such remedial legislation confined to the 
State of New York. It is nation-wide. We have seen that Con- 
gress by Act approved February 18, 1922, has removed the re- 
strictions of the federal anti-trust act from farmers' co-operative 
marketing associations. 

«Pages 294, 295. 
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At the Agricultural Conference convening Jan. 23, 1922, and 
called by the Secretary of Agriculture at the request of the Pres- 
sident, reports of many different committees declared for such 
classification of the state and federal laws as would make such co- 
operative marketing clearly legal. Among the conferees were 
many not engaged in agriculture, but each of the reports as to this 
subject were adopted unanimously. President Harding, in his 
opening address to the Conference, stated: 

"A great manufacturing industry can consolidate under 
the ownership of a single corporation with a multitude 
of stockholders a great number of originally separate 
establishments, and thus effect economies and concentra- 
tions and acquire for itself a power in the markets where it 
must buy and in the markets where it must sell, such as have 
not been made available to agriculture. The farmer is the 
most individualistic and independent citizen among us. 
He comes nearest to being self sufficient, but precisely be- 
cause of this he has not claimed for himself the right to 
employ those means of co-operation, co-ordination and 
consolidation which serve so usefully in other industries. 
A score or more of manufacturers consolidate their interests 
imder a corporate organization and attain a great increase 
of their power in the markets, whether they are buying or 
selling. The farmer from the very mode of his life, has 
been estopped from these combinations, therefore because 
he buys and sells as an individual it is his fate to buy in the 
dearest, and sell in the cheapest market. Take co-operative 
marketing, American farmers are asking for, and it should be 
possible to afford them, ample provision of law under which they 
may carry on in co-operative fashion those business operations 
which lend themselves to that method, and which thus handled, 
would bring advantage to both the farmer and his consuming 
public.^ In countries where these facilities and opportuni- 
ties have been afforded such co-operative organizations have 
been carried to the highest usefulness and are recognized as 
aiding both farmer and constimer. They make the farmer's 
selling price higher and the consumer's selling price lower." 
Both of the great political parties, in their platforms adopted 
at the last National Conventions, declared in favor of such remedial 
laws; all of the leading farm organizations have requested such 

"^Italics are the writers. 
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laws; while both federal and state agricultural departments are 
in many ways assisting the building and operation of oo-opera- 
tive marlceting organizations. 

The method mentioned by President Harding, by which those 
in other industries combine, is not available to fanners. It is 
not expedient for 60,000 farmers to vest the titles of their farms 
and herds in a corporation, without becoming share holders therein. 
The economics of agriculture dictate that fanners must produce 
singly; but the prosperity of agriculture, as well as the assurance 
of an adequate future food supply, demand that while continuing 
to produce singly, they should from that point on be permitted 
to follow the example of those engaged in other industries, and 
combine for the purpose of marketing their products. 

The only alternative to this is for them to return to old customs, 
and market singly,^— a custom found by the Legislature of the State 
of New York to be largely responsible for the decline of agriculture 
in the state. The vice of old conditions was that farmers must 
part with the possession and title of their products before such 
products entered the channels of commerce where they could feel 
the influence of the trade winds of supply and demand. In many 
localities one non-competitive buyer controls the only nwlk re- 
ceiving station or grain elevator accessible to hundreds of farmers. 
This buyer dictates prices arbitrarily, and thereafter controls the 
products until sold in the marts of the world. By co-operation 
fanners can retain their control until they can themselves sell their 
products in markets where prices are affected and even determined 
by world-wide conditions. 

It is safe to assume that the changed conditions since the de- 
cision in the case of Connolly v. Union Sewer Pipe Co.,^ will cause 
the Supreme Court to restrict the authority of that case to its own 
facts. This it has essentially done in IntemcUional Harvester Co. 
V. Missouri f^ while the facts found by the legislature of the state 
of New York show that such laws were not an arbitrary discrim- 
ination, but rather a reasonable classification that would permit 
formers to market their products in a way that would inure to 
the benefit of all the people of the State. 

There is an obvious distinction between statutes which condemn 
certain acts as unlawful and then exempt certain persons from 
liability or prosecution for such tmlawful acts, and a statute that 
declares certain|[kinds of conduct unlawful and certain other kinds 

^Supra, note 19. 
^Supra^ note 13. 
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lawful, with the result that one actor may be a wrong-doer and the 
other not. For twenty years the Sherman Law was construed 
as declaring all combinations illegal. The Standard Oil case 
and subsequent decisions have declared the possibility of some 
combinations being lawful. The farmers' co-operative acts have 
crystalized this indefinite judicial conception of lawful combina- 
tions. The result is not that farmers are exempted from liability 
for a wrong done or threatened, but that it is legislatively declared 
that their combined efforts are not injurious but beneficial to the 
public interest. Classifications cannot be made for the purpose 
of putting the members of the class on a plane of superiority or 
inferiority to the rest of the general x>ublic, but classifications are 
constitutional when they are enacted with some rational connection 
with what may be thought to be in the interest of public welfare. 

The law is not so poor a thing that it prevents the State from 
authorizing combinations that will promote the public good and 
at the same time prohibit combinations detrimental to the public 
good. 

The saving to the fanners of the costs and profits of the un- 
necessary middleman, the other economies that can be perfected, 
together with the stabilizing of markets, will stimulate production, 
as it has stimulated production, and the enlarged volume of 
products entering into the arteries of commerce will enrich the 
life blood of the nation, may long postpone the day when this country 
will cease to be self-sustaining, and by enlarging the buying power 
of forty milHon people bring increased prosperity to all industries. 
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Leading Developments in Procedural 

Reform 

By E. p. Albertsworth* 

In recent times, under the influence partly of the Sociological 
School of Jurisprudence, and also because of a changed social and 
economic order, we have learned to look at law functionally, rather 
than analytically or historically. We do not disparage the methods 
of the two latter schools, nor those of the Philosophical School, 
but we do maintain that neither one is exclusively true or correct. 
On the contrary in the present we inquire how a particular legal 
institution, rule, or doctrine works out in human experience; we 
do not think exclusively in terms of a closed S3rstem of abstract 
thought; we think pragmatically or functionally. In this re- 
spect we illustrate in our legal thinking what is likewise taking 
place in philosophy, ethics, and theology of the present time. 
Authoritarian formulae have been misplaced, apriorism has 
been discarded, old conceptions have been cast into the cru- 
cible of criticism, and in many instances have been found wanting. 
As Immanuel Kant stated it over a century ago, "This is an age of 
criticism; criticism in religion, in art, in politics, and in law."** We 
live in a new renaissance, which may be as profound and stupen- 
dous in its effects as that of the Sixteenth Century. 

In this age of general criticism of all things human, the adminis- 
tration of justice has not escaped.^ New interests, arising from a 
complex, busy, industrial world, have necessitated a re-casting 
both of our substantive and our adjective law. But the rules, prin- 
ciples, and standards of the former, have not been subjected to 
such strain as the practices of the latter; courts may legislate judicial- 
ly more easily in the substantive field than in the procedural, and 
through fiction and equity, apart from statute, keep the law fairly 
well abreast of human needs. As a result of the inertia, either 
wilful or impotent, of the courts, discontent has arisen on 

^Dean, University of Wyoming Law School, Laramie, Wyoming. 

*aCritique of Pure Reason, p. 320. 

*Roscoe Pound, Limits of Effective Legal Action, 27 Int. J. of Ethics, p. 161 
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every hand with our archaic procedure and our inadequate judicial 
machinery; and to add to the discontent there have not heea pres- 
ent the stimulating reform ideas which are usually found in great 
class issues, representing perhaps ulterior motives.* The inadequacy 
of judicial or court justice to give eflBdent and speedy remedies, 
often because of archaic court procedure, has led to the creation 
of numerous executive commissions, made up largely of laymen 
and law3^ers, who have administered usually a speedy, rough and 
ready justice.* To facilitate the activities of these bodies, legis- 
latures have given to them power to disregard "Technical rules 
of Evidence," and to "Adopt reasonable and proper rules to govern 
their own procedure," and to "regulate the nature and extent of 
proofs and evidence and the method of taking and furnishing the 



same. 



»»« 



But while the growth of this executive type of justice has un- 
doubtedly in many wa3rs led to beneficial results, yet obviously 
it cannot displace judicial jtistice, with its better saf^uards of the 
trained judicial mind of the magistrate and its conservatism resulting 
from the application of definitely predicable rules and principles 
of law. Hence procedural and court reform, generally with the 
inclusion of certain ancillary matters, must be tmdertaken if courts 
of law are to remain courts of justice. And happily, thanks to 
the leadership of Great Britain in the latter part of the nineteenth 
century, reform has been gaining headway in America and an increas- 
ingly larger number of states are commendably accomplishing actual 
progress.* But much remains yet to be done, in improving the 
mechanics of justice; and it is believed that by setting forth in 

•See Chafee, Progress of the Law, 55 Har. L. Rev. 304. 

^"Not the least of the factors in driving us to a r^;iine of extra-legal adminis- 
trative justice, to a revival of government by men, to a polity of boards and 
commissions, acting on no defined principles, governed by no settled procedure, 
and administering an offhand justice, after the manner of Harum al Rasdud, 
is the want of better and more scientific means for promoting and directing the 
growth of law in a time when growth is imperative.''^ Roscoe Pound, Anachron- 
isms in Law, 3 Amer. Jud. Soc. J. 142 (1^17) also Justice According to Law, 14 
Col. L. Rev. 1,103. See my paper. Judicial Rev. of Administrative Action, 35 
Har. L. Rev. 127. 

•Cf. Englebretson v. Industrial Accident Commission, 151 Pac, (Cal.)42i; 
(191 5); Employers' Assurance Corporation v. Industrial Accident Commisson, 
151 Pac. (C^.) 423 (191 5); Carroll v. Knickerbocker Ice Co., 155 N. Y. Supp. i 
(19 1 5). See Note, Admissibility of Hearsay Evidence before an Administrative 
Tribunal, 29 Har. L. Rev. 208. 

•Dean Hall of Univ. of Chic. Law School several years ago, said "We find that 
existing defects in the operation of our courts are referable to one of the other of 
four groups of causes relating (i) to the choice of Judges; (2) to the organization 
of courts ; (3) to modes of court procedure ; (4) and to the constitution (S the bar." 
3 Amer. Jud. Soc. J. 37 The Sielection, Tenure, and Retirement of Judges: See 
also Roscoe Pound, R^^ulation of Judicial Procedure by Rules of Court. 10 
m. Law Rev. 163. 
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the following a resume of the leading principles of procedural reform, 
particularly in civil suits, with the principal sources that may be 
further investigated, steps resulting in concrete programs of reform 
will be taken. 

Abolition of Local and Transitory Actions, 

Injustice may and often does result because of the old common 
law distinction between local and transitory actions, the former 
being based upon such facts as could occur at only one place and the 
latter upon facts which might occur in any particular jurisdiction. 
The distinction became early fastened upon the courts in America 
by Chief Justice Marshall's decision in Livingston v. Jefferson!' In 
this case defendant committed a trespass to lands in New Orleans, 
and the plaintiff brought an action of trespass quare clausum fregU 
in the circuit court of the United States for the district of Virginia. 
The Chief Justice recognized that the notion of local actions grew up 
in England originally because all facts had to be tried by a jury of 
the vicinage, and he was further not insensible to the fact that a 
total failure of justice might result among the part-sovereign States 
of the Union, should a trespasser be declared to be amenable only 
to the court of that jurisdiction in which the land lay. Nevertheless, 
Marshall denied plaintiff relief, on the ground primarily that the 
distinction between local and transitory actions was firmly imbedded 
in the common law decisions and advocated by English juristic 
writers. It is regrettable that, owing to Marshall's political hos- 
tility to Jefferson, the defendant in this case, that Marshall was 
compelled to decide this case, for certainly he could not have decided 
against him except tmder the charge of ulterior motives.* The 
Federal Supreme Court, some thirty years later, followed Marshall's 
doctrine in the case of McKenna v. Fisk,^ involving similar facts 
as in the Livingston case; and since that time, with certain except- 
tions to be noted later, the principle has become weU settled in this 
country. 

In England, where process ran throughout the nation, the dis- 
tinction between local and transitory actions did not result in that 
injustice which, with forty-five different part-sovereign states in 
America, should here make the old distinction obsolete. The 
injustice of the rule of local actions was felt before long in England 
where gradually through a legal fiction in the case of transitory 

'1 Brockenbrough, (U.S.) 203 15 Feb Cas. No. 8411,0. 660(1811). 
•See Storke, Venue of Action to Land, 27 W. Va. L. Quart. 301, 304. 
•i How. (U.S.) 241, 247 (1841). 
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actions at least, defendant was not permitted to traverse the 
allegation of venue; so that only in local actions did any incon- 
venience arise. But even in that country, the rule was questioned 
by no less a person than Lord Mansfield, in Mostyn v, Fabrigas}^ 
where he stated the true distinction to be "between proceedings, 
which are in rem, in which the effect of the judgment cannot be had, 
unless the thing lay within the reach of the court, and proceedings 
against the person, where damages only are demanded." This, 
it is subnwtted, should be and is gradually becoming to be, the 
true distinction as to venue. Some states, notably New York by 
statute" and Minnesota by judicial decision" have overthrown the 
old notion of local and transitory actions, between states at least, 
and permit recovery wherever the cause of action is one in personam, 
regardless of the kind of damage, whether to land or person, which 
has occurred. The Rules of the Supreme Court in England," pro- 
vide that "There shall be no local venue for the trial of any action 
except where otherwise provided by statute, but in every action 
in every Division the place of trial shall be fixed by the court or 
a judge."" It has been suggested by Professor Cook that Congress 
might, under the "full faith and credit" clause, provide for service 

»oi Cowper, (Eng.) 161 (i774)- 

"New York Sec. 882a of the Code of Civil Procedure (now succeeded by the Civil 
Practice Act) provided: "An action may be maintained in the courts of this state 
to recover damages for injuries to real estate situated without the state, or for 
breach of contracts or of covenants relating thereto, whenever such an action 
could be maintained in relation to personal property without the state." (Now 
sec. 653 of Real Property Law.) 

"In Little v. Chicago, etc. R. Co. 65 Minn. 48, 67. N. W. 846 (1896) the 
question was whether an action would lie in Minn, for injuries situated to real 
estate in Wis. Mitchell, J. permitted the action, takin? the view that the sound 
principle was the one laid down in Mostyn r. Fahrigas, by Lord Man^eld. The 
0[>urt said: "We recognize the respect due to judicial precedents, and the author- 
ity of the doctrine of stare decisis; but inasmuch as this rule is in no sense a rule 
cf property, and as it is purely technical, wrong in principle, and in practice often 
results in a total denial of justice, and has been so generally criticised by eminent 
jurists, we do not feel bound to adhere to it, notwithstanding the great array 
of judicial decisions in its favor." (p. 847) (Followed in Peyton v. Desmond, 
129 Fed. I (1904). 

Several states have abolished the distinction between local and transitory ac- 
tions where they arise within the state itself; Ohio, Virginia, Texas ; Genin v. Grier, 
10 Oh. 209 (1840) Shaver v. White, 6 Mun. (Va.) no (1818); Armendiaz v. Still- 
man, 54 Tex. 623 (1881). In Colo, as in some other code states, if venue is laid 
in the wrong county, d^endant's only motion is one for change of venue, other- 
wise it is held he has waived it (Fletcher v. Stowell, 17 Colo. 94, 28 Pac. 326 

(1891). 

"Order XXXVI, Rule i. 

"See Annual Practice, 1912, p. 581; also Odgers Pleading & Practice, 6th ed., 
67, 68. 

It was held, however, unfortunately by the Court of Appeals in England that 
the rule above did not apply with reference to causes of action arising outside of 
England. British South African Co., v. Companhia de Mocambique (1893) 
A. C. (Eng.) 602. But in this country, an opposite result was reached in Cole- 
man V. Lucksinger, 224 Mo. i, 123 S. W. 441 (1909); and TiUotson v. Prichard, 
60 Vt. 94, 14 Atl. 302 (1889). On the whole matter. See Storke, Venue of Actions 
of Trespass to Land, 27 W. Va. L. Quart., 301. 
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in other states of state process in civil suits, and thus make possible 
the service of process throughout the states." This method actually 
prevails in Australia, and is similar to our Federal bench warrant of 
a district court in a criminal case. Whatever may be the merits 
of this plan advocated by Professor Cook, it nevertheless seems 
quite simple to adopt a statute such as the New York provision 
above set forth; either Professor Cook's method or the New York 
law would abolish the distinction between local and transitory 
actions, except in those cases where it was absolutely necessary that 
the court have before it the res itself. 

Simplification of Pleadings — Notice Pleading. 

In recent times much agitation has arisen for a reform in the state- 
ment of pleadings in general. Serving as a method of getting at 
the issues in the case, and as a memorial for future reference, or as 
res judicata, pleadings obviously cannot be totally abolished; some 
kind of written documents in the last anal}^ must be used before 
the case is adjudicated. As has been stated by a leading jurist, 
who has devoted much thought to procedural reform, the record 
should be made up at the end of the trial, and the object should be 
to try the whole case, and not simply the record." Originally, 
pleadings were oral, both in the Common and the Roman Law, 
but gradually in the Common Law as pleadings became written, 
rigidity occurred and mechanical justice resulted.^^ In the Roman 
Law, on the contrary, for hundreds of years, the praetor tmder the 
Formula S3rstem drew up the issues himself, then sending the case 
to a judex, some private individual, for trial; in the words of Mr. 
Kocourek, "the issue would be formulated within a few minutes and 
the whole dispute in a normal case would be brought to issue in less 
time than a paragraph of a common law declaration or a bill in 
equity could be drafted."" 

Notice pleading has been suggested as a substitute for not only' 
the elaborate common law pleading, but also for the reformed code 

"Walter Wheeler Cook, "The Powers of Congress Under the Full Faith and 
Credit Clause," 28 Yale L. J. ii2i. The tentative draft of an act to provide for 
the enforcement of judgments tiiroughout the United States, which would include 
obviously service of process, is set out on p. 436, and following. The Australian 
Act, in its entirety, is set out on p. 441. 

"Roscoe Pound, Principles of Procedural Reform, 4 111. Law Rev. 103. 

^'"It is one of the crudest illusions which has ever been fastened on erring human 
nature that by a logical system of paper pleadings, controlled entirely by the 
parties, two adversaries could be brought against their will to state the exact 
scope of their legal differences." Kocourek, Speedy Justice in Ancient Rome, 
5 Amer. Jud. Soc. J. loi, 103. 

"See note 17, ibta, p. 102. 
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pleading." In the words of Professor Whittier, "notice pleading 
requires that the caujse of action or defense relied upon shall be 
stated as simply as possible, consistent with giving adequate in- 
formation to the opponent."*® What would amount to sufficient 
notice, should not be determined by a statute, but in the discretion 
of the trial judge; and if the defendant feels he has not been suffi- 
ciently informed of the plaintiff's cause of action, a bill of particulars 
or a motion to make more definite, might be allowed. If the op- 
ponent does understand plaintiff's claim, no further pleadings would 
be necessary, and the case would now be ready for hearing on 
defendant's defense. If a party were taken by Surprise on the trial, 
through evidence being presented that he had not anticipated, a 
motion could be entertained for continuance until the necessary 
evidence in rebuttal were secured. Under the old system of common 
counts and general issue pleas, and with allegations of mixed law 
and fact, certainty from the pleadings alone was not obtainable, 
and extrinsic evidence and instructions to jtuy had to be relied upon 
to remedy these defects. Demtirrers oftentimes did not apprise 
either party whether some missing allegation was the cause for the 
demurrer, or whether some pure question of law was involved; 
and as a consequence, the decision reached by the court frequently 
was not upon the substantive merits of the controversy.*^ 

To illustrate how notice pleading would work out in practice, 
a case of negligence may be cited. In some jurisdictions the plain- 
tiff must allege freedom from contributory negligence on his own part, 
while in others this is an affirmative defense.** Piuthermore, plain- 
tiff must then state that it was the duty of defendant to use care, 
his negligence, plaintiff's non-assumption of risk, and all the acts 
of defendant alleged with reasonable detail. Notice pleading 
would eliminate most of these allegations, and would pimply 
tell defendant what the plaintiff is suing for. In Englaqf plain- 
tiff might endorse these few allegations on the summons 

"Whittier, Notice Pleading, 31 Har. L. Rev. 501. The literawe on this 
topic has grown considerably in recent years. See Roscoe Pound, fcnciples of 
Procedural Reform, 4 111. Law Rev. 103; Sunderland, The Mictfgan Judica- 
ture Act of 1915, 14 Mich. L. Rev. 551; Hepburn, the Development of Code 
Plea(hi2, 211-215; Samuel Rosenbatmi, Studies in English CiMl Procedure^ 
pub. originally in 63 U. of Pa. L. Rev. 151, 273, 380, 505. In ge«al, it may be 
said that notice pleading in various forms prevails m EnglandMlichigan, the 
Municipal Q)urt of Chicago, and probate courts generally. 

««Notice Pleading, 31 Har. L. Rev. 501, 505. 

''See the conclusive manner in which Mr. Whittier disposes M the objections 
to Notice Pleading, in 31 Har. L. Rev. 514-522. His argum«8 are borne out 
by statistical data, taken from British and American Coufts, where notice 
pleading has and has not obtained. 

"Chesapeake & Ohio Ry. Co., v. Swartz, 115 Va. 723, 80 S. E. 568 (1914) 
Cf. Town of Salem v. Goller, 76 Ind. 291 (1881). 
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Declaratory Judgments. 

The agitation for authorizing courts to render declaratory judg- 
ments, which has been going on for the past few years, has recently 
led to two important decisions. In Anway v. Grand Rapids Ry. 
Co,^ decided in 1920, the Supreme Court of Michigan held the 
Michigan Declaratory Judgment Act** to be unconstitutional on 
the ground that giving rise to moot cases, within the meaning of 
Muskrat v. United States,^ it conferred on courts non-judicial powers. 
The facts in this case, which has become notable, were as follows: 
Plaintiff was an employee of the defendant railway. A Michigan 
statute provided, with certain exceptions, that no street railway 
should require its employees to work more than six days a week. 
Plaintiff wanted to work seven days a week as motorman, and 
brought a petition, under the Declaratory Judgments Acts, to have 
the court decide whether he might do so. The court reacted strongly 
to the proposition that, in the words of the statute, the courts should 
be the "advisers of the people;" and as above stated held the act 
unconstitutional. In justice to the Michigan court, it should be 
said there were two dissents, which pointed out that this was not 
a moot case or an advisory opinion, but an actual controversy which 
would be res judicata between the parties."* 

Recently, in 192 1, the Supreme Court of Kansas upheld the 
Kansas Declaratory Judgments Act in the case of State ex rel. Hop- 
kins, Attorney General v. Grove ?^ In this case, defendant was elected 
as one of the city commissioners of Wichita. He was also employed 
by the Missouri Pacific Railway. A Kansas statute forbade an 
employee of a railway company operating under a franchise granted 
by a city to hold a city office. Grove had not attempted to enter 
upon the discharge of his duties, because of the fine and imprison- 
ment i|^lved in case he did so. Hence, quo warranto could not be 
brougl«against him. The Kansas Court, in upholding the De- 

"•179 1nWv7 (Mich.) 350 (1920). A case identical on its facts with the Anway 
case is T^ace v. Thompson, 274 Fed. 841, (1921), where a pure declaration of 
rights was made as an exercise of mherent judicial power without any authorizing 
statute. See note, 20 Mich. L. Rev. 218. 

•***No actiwi or proceeding in any court of record shall be open to objection 
on the grouifi that a merely declaratoiy judgment, decree or order is sought 
thereby, andKie court may make binding declarations of rights whether any 
consequential mlief is or could be claimed or not. * ♦ * " Michigan Public Acts 
of 1919, No.mso, p. 278. 

»2i9 U. S. |fe6 (1911). 

•■aFor an adijrable criticism of the Anway case, and for other valuable infor- 
mation on the lj|claratory Judgment reform, see Rice, The Constitutionali^ of 
the Declaratory pidgment, 28 W. Va.L. Quart.2; see also note, 10 Cal. L, Rev. 
p. 158. 

"•201 Pac. (Kan.) 82 (1921). See A.B.A. Journal, Nov. 1921, p. 618. Comment, 
31. Yale L. J. p. 419. 
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daratory Judgments Law,*^ distinguished the Anway case, on the 
ground that in the Kansas case an actual controversy was present, 
within the terms of the Act itself. 

The recent Civil Practice Act of New York, effective October 
I, 192 1 has likewise made provision for declaratory judgments.*' 
The law provides as follows: 

"The Supreme Court shall have power in any action or proceeding 
to declare rights and other legal relations on request for such dec- 
laration whether or not further relief is or could be claimed, and 
such declaration shall have the force of a final judgment. Such 
provisions shall be made by rules as may be necessary and proper to 
carry into effect the provisions of this section.'* 

Since 1893, England has given its courts power to make rules 
regarding declaratory judgments. Order 54, A. Rules of Supreme 
Court provided for declaratory relief, and order 25, rule 5 recently 
reaffirmed the practice, as follows: 

"No action or proceeding shall be open to objection, on the groimd 
that a merely declaratory judgment or order is sought thereby, 
and the court may make binding declarations of right whether 
any consequential relief is or could be claimed, or not." 

Florida,*' New Jersey,*® Wisconsin,*^ Kansas,** California," Rhode 
Island," and Connecticut** have likewise passed similar laws. In 
the Roman Law the principle of declaratory relief was well known, 
and today in the Civil Law is likewise much in vogue.** And 
even in the Common Law, in courts of equity, the principle has 
been in use for generations, in bills quia timet, construing wills, 
and instructions to trustees. Other proceedings analogous to de- 
claratory relief are declaring title under the Torrens Act;*^ de- 

•'"In cases of actual controversy, courts of record within the scope of their 
respective jurisdictions shall have power to make binding adjudications of 
right, whether or not consequential relief is, or at the time could be, claimed, 
and no action or proceeding diall be open to objection on the ground that a judg- 
ment or order merely declaratory of right is prayed for* * * Laws 1 92 1 , c. 1 68 Sec. i 

"Sec. 473. Civil Practice Act, 1919, N. Y. Laws 1920, Ch. 925, p. 172. 

"Laws, 1919, Ch. 7857 No. 75, p. 148. 

"Laws, 1915, Ch. 116, Sec, 7, p. 185. 

•iLaws 1919, Ch. 242, Sec. 2687 M., p. 253. 

"Act. of Feb. 17, 1 92 1, printed in 19 Mich. L. Rev. 538, and 7 Amer. Bar. 
Assn. J. 107. 

"Sec. 1060, 1 06 1, 1062 of Code of Civil Procedure; See note 10 Cal. L. Rev. 158. 



"Acts & Resolves, 1876, ch. 563. sec. 17; Gen. Laws 1909, ch. 289. 

"Pub. Acts 1015, ch. 174. Sec. i. 

"See Borchard, The Declaratory Judgment — A Needed Procedtiral Reform, 



28 Yale L. J. i, 105; Sunderland, A Modem Evolution in Remedial Rights — 
the Declaratory Judgment, 16 Mich. L. Rev. 69. For further literature. See 
Borchard, the Uniform Act on Declaratory Judgments, 34 Har. L. Rev. 697. 
*Tlobinson v. Kerrigan, 151 Cal. 40 (1907). 
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daring a marriage valid or mvaKd;** confirming validity of municipal 
or irrigation bonds.*' 

Avoidance of Litigation,^ 

In recent times, it has become more desirable, in view of the 
archaic procedure in the courts, involving waste of time and money, 
to decrease the amount of litigation itself. This is sought to be 
done in three way^ particularly: (i) By providing for arbitration 
before trained experts in a particular field of activity; (2) By con- 
ciliation; (3) By administrative tribunals. In all these methods, the 
common principle is to effectuate settlement of disputes but not ac- 
cording to the old methods of trial in a court of law. 

I. Arbitration. The notion of arbitration by an expert 
or experts, resulting in a quick method of settling disputes according 
to an informal, flexible procedure has been gradually gaining ground 
in this country in recent years, particularly with reference to small 
causes and commercial disputes. England, in 1889, passed an 
arbitration statute.^ But the courts in America looked with dis- 
favor upon agreements to arbitrate largely upon the ground that 
such contracts were contra to public policy in that they ousted the 
courts from their jurisdiction.^ 

The recent New York Arbitration Law is unique as an example 
of this tendency in the law to favor contracts by arbitration. Section 
2 of the statute^ provides as follows: 

^'Kitzman v Werner, Kitzman ct aL 167 Wis. 308, 166 N. W. 789, 792 (1918). 

■•Crall V. Poso Irrigation Dist. 87 Cal. 140 (1890); People v. Linda Vista Ir- 
rigation Dist. 128 Cal. 477 (1900) ; Anderson v.Gnmd Valley Irr. Dist., 35 Colo 
52.5 (1906); Progressive irr. Dist. v. Anderson, 19 Idaho 504 (191 1); Alfalfa Irr. 
Dist. V. Collins, 46 Neb. 411 (1895); Lundberg v. Green River Irr. Dist., 40 
Utah, 83 (191 1 ). For further examples, see Amer. Jud. Soc. J. 22, Dedaratory 
Judgments. 

*® Our system of courts is archaic and our procedure behind the times. Un- 
certainty, delay and expense, and above all the injustice of deciding cases upon 
points of practice, whidi are the mere etiquette of justice— direct results of the 
organization of our courts and the backwardness of our procedure — ^have created 
a deep-seated desire to keep out of court, right or wrong, on the part of every 
sensible business man in the community." — Kosooe Pound. 3 Amer. Jud. Soc. 
J. 36. 

«52-53Victoria, Ch. 49. Manchester Ship Canal Co. v. Pierson & Son (1900) 



2 Q. B. (Eng.) 606; Austrian Lloyd Co. v. Gresham, etc., Society (1903) i K. B. 
(Eng.) 24^. See also Bull. XII, Amer. Jud. Soc. J., Rosenbaum, A Report on 
Commercial Arbitration in England. 2 Amer. Jud. Soc. J. 43, Commercial 
Arbitration in U. S.; Promoting Commercial Arbitration, 2 Amer. Jud. Soc. 
J. 185; Commercial Arbitration financed by Chicago Assn. of Commerce, 4 
Amer. Jud. Soc. J. 180. 

**For the whole history of this doctrine, See U. S. Asphalt R. Co. v. Trinidad 
Lake P. Co. 222 Fed. 1006 (1915) opinion by Mr. Justice Hough; See also Bum- 
ham, Arbitration as a Condition Precedent, 11 Har. L. Rev. 234; the opinion 
by Mr. Justice Cardozo in Berkovitz v. Arbib & Houlberg, 230 N. Y. 261, 130 
hf. E. 288 (1921). 

♦•L. 1920, c. 275; Consol. Laws, c. 72. 
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"A provision in a written contract to settle by arbitration a 
controversy thereafter arisiQg between the parties to the contract, 
or a submission hereafter entered into of an existiag controversy 
to arbitration ptirsuant to citle eight of chapter seventeen of the 
Code of Civil Procedure, shall be valid, enfordble and irrevocable, 
save upon such grounds as exist at law or ia equity for the revocation 
of any contract." 

The Court of Appeals of New York recently in the case of Ber- 
kovitz V, Arbib & Houlberg*^ sustained the act against the attacks 
that it deprived the parties of the right to trial by jtuy and that it 
was against public policy as oustiag the courtsof their jurisdiction.** 
Section 3 of the Illinois arbitration law also provides that a sub- 
mission to arbitration shall, unless a contrary intention is expressed 
therein, be irrevocable; and this law was upheld in White Eagle 
Laundry Co. v. Slawek.^ 

2. Conciliation. The principle of conciliation is gradually gain- 
ing adherents. For more than a centtuy this idea has been in 
actual practice in Scandinavian countries.*' It now prevails in 
many of the municipal courts of the larger cities in this country, 
notably Minneapolis, Cleveland, Chicago, Philadelphia, and New 
York City.** North Dakota, in 1893, endeavored to transplant 
the system which prevailed in Deranark, but the experiment was 
crude and the result abortive.*' Recently, it again passed a Con- 
ciliation Act, which is more likely to be practical and workable.*® 
Apparently, so far North Dakota is the only state which has passed 
a law for state-wide conciliation." The plan has been agitated in 
Iowa.® 

The essential principle in conciliation is that no action, whether 
large or small in amount, shall be started in the regular courts, 
until the prospective parties have had opportunity, before some 
disinterested person, to discuss their differences, and receive ad- 
vice as to their rights and duties. It is different from arbitration 

^Supra note 42. 

^'Conen, the Law of Commercal Arbitration and the New York Statute, 31 
Yale L. J. 147; for the entire law, see 4 Amer. Jud. Soc. J. 54, New York State's 
Arbitration Law is Given Teeth. 

^96 111. 240, 129 N. E. 753 (1921). 

*''See Nicolay Grevstad, Norway's Conciliation Tribunals, 2 Amer. Jud. Soc. 
J. 5.; Axel Teisen, The Danish Judicial Code 65. Univ. of Pa. L. Rev. 543. 

**4 Amer. Jud. Soc. J. 70, Conciliation is Succeeding; i Amer. Jud. Soc. J. 
153, Conciliation and Arbitration in the Mundpal Ct. of the City of N. Y.; 
lotd, 2 pp. 10-26. 

*'See 2 Amer. Jud. Soc. J. 151, Conciliation Act. 

»®See 4 Amer. Jud. Soc. J. 165. 

"Minnesota is also agitating the question for a state law, 5 Amer. Jud. Soc. 
J. 25. 

"3 Amer. Jud. Soc. J. 153, Conciliation Made Easy. 
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in that no award is made which shall bind the parties. Here again, 
the cumbersome organization of our courts and the backwardness 
of our procedure, involving financial loss and delay, are the primary 
factors which have brought about the desire for conciliation. These, 
said Dean Pound, "have created a deep-seated desire to keep out 
of court, right or wrong, on the part of every sensible business man 
in the community."" It is, therefore, usually provided in the statute 
creating conciliation courts, that those prosecuting small claims, 
of a given amotmt, must file affidavit that a bona fide attempt has 
been made to conciliate, before any court may entertain an action 
regarding the amount in controversy. In addition, there are other 
features, namely, that conciliators may be appointed by the courts, the 
procedure to be informal, attorneys not to represent the parties, ser- 
vice of process by mail, and payment of judgment by instalments.** 

3. Avoidance of Litigation by Administrative Tribunals. As 
already remarked, commissions and administrative tribunals arose 
in recent years, not only because the state itself entered upon new 
spheres of political and industrial activity, but also because proce- 
dure in the courts of law was too cumbersome to make for speedy 
justice. The lawyer with his training based upon the past and 
the law itself governed by its prior precedents, moved slowly like- 
wise in the substantive law. On the initiative of the legislative 
branch, old doctrines in the substantive field — such as the fellow- 
servant rule, assumption of risk, and contributory negligence — 
werediscarded in special instances; but the procedure in the courts 
themselves was largely'' left alone. Hence, the commissions and 
boards met a great need; and today it may be safely said that 
ninety per cent of the industrial accident claims are settled "auto- 
matically, promptly, and without expense."" 

These boards and commissions by statute are not obliged to follow 
the technical rules of evidence inherited from the Common Law, 
and in many instances leading to a denial of justice; and they 
may moreover make their own rules of procedure. Unfortimately, 
however, at least ten per cent of these cases, which arise before the 
boards of workmen's compensation, have in recent years become 
governed by precedents; this is particularly true for instance, with 
reference to what is an injtuy arising "out of the employment." *• 
And a policy of review of the decisions of these boards has in some 
instances defeated the purpose for which they were created, leading 

»»4 Amer. Jud. Soc. J. 70, Quoted from 3 Amer., Jud. Soc. J. 36, jwfra note 40. 
"See Model Act in Bull. XV Amer. Jud. Soc; Also 5 Amer. Jud. Soc. J. 2. 
"Reginald Heber Smith, Denial of Justice, % Amer Jud. Soc. J. 112, 122. 
"See notes, 20 Mich. L. Rev. p. 127; ibid, p. 253. 
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to a narrowing of their activities in small compass.*^ This has 
been true of noany state courts, though the Federal Supreme Court 
has taken a more liberal view of the findings of these commissions, 
giving them greater scope on the various questions coming before 
them for decision. It is submitted that greater litigation will 
arise in the future, unless these boards and commissions are per- 
mitted to continue to administer a rough and ready justice, so long 
as no flagrant violations of justice and equity will result. 

Small Claims Courts. 

In the past decade, owing to the tendency to look at law function- 
ally rather than abstractly, and to the endeavor to reach justice 
in concrete cases, a distinct movement has arisen to re-organize 
the judicial organization particularly with reference to the ad- 
judication of small claims.** The poor find it very expensive, in 
fact, often financially prohibitive, to adjudicate a small claim in 
the regular law courts; court costs, attorney's fees, and delay 
involved preclude bringing suit. As a result, the impossibility 
or impracticability of litigating the controversy, may lead the 
small business naan to charge higher prices for his product, or the 
law and the courts themselves fall into disrepute. The old prac- 
tice of permitting the poor to sue ia forma pauperis ^ whsLtever merit 
it may have had, did not result in justice in many instances, owing 
to the delay involved. 

The small claims courts endeavor to remedy some of the old 
defects of the law in that a more informal procedure, involving 
httle expenditure of money, and resulting in speedy justice, is 
provided. The general provisions are as follows : Only small amoimts 
ranging from $35 to $200, are allowed to be adjudicated in these 
small claims courts; the parties are usually their own attorneys; 
the issues are usually reached by the judges or by the clerks, thus 
dispensing with the filing of written pleadings; the justices make 
their own rules of procedure, thus giving flexibility and allowing for 

■'See my article. Judicial Review of Administrative Action, 35 Har. L. Rev. 
127; Isaacs, Juddal Review of Administrative Findings, 30 Yale L. J. 781; 
Thomas R. Powell, The Workmen's Compensation Cases, 32 Pol. Sd. Quart. 
542; note, 35 Har. L. Rev. 761. 

■'Dean Pound, in a speech before the Boston City Club in 19 19, illustrated very 
aptly the injustice of regarding the administration of justice in an abstract fash- 
ion, apart from functiomd results. A man of moderate circumstances, in the 
attempt to secure a divorce from Parliament, complained that it cost some two 
hundred pounds to do so, thus making it possible for the rich, but impossible for 
the poor. To this grievance the Lorcf Chancellor solenmly replied: "It has been 
the boast of the English Law these three centuries that it has the same law for 
the rich as for the poor, and so it does justice to all men with absolute equality.'' 
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suspension of rules; no appeals by the plaintiflF are as a usual prac- 
tice allowed; process may be served through registered mail; judg- 
ments may be paid in instalments.** 

The small claims court idea first arose in mtmicipal courts in 
some of the large cities in America, notably Chicago, Kansas City, 
Philadelphia, Portland, Cleveland, Miimeapolis, Topeka, and 
Fort Leavenworth. Recently Massachusetts passed an act which 
provides for state-wide small claims courts; •* other states will 
likely follow. California is the second state which has followed 
Massachusetts to provide a small claims procedure.** 

Unified Courts, 

In recent years the question of re-organization of the ootarts has 
been much mooted. The increased mass of litigation, the decen- 
tralization of the courts, the growth of population — all these have 
made necessary a better functioning of the judicial system. Until 
recently the great object in America has been to develop a body 
of unified, consistent case law, and but little attention has been 
paid to the administrative side of justice. Judges have for the 
most part worked independently of each other, and as a restdt 
we have had but little data concerning how the law works out in 
individual and social experience. Furthermore, as a result of this 
decentralization of the Courts, some of them have been working 
far in excess of their powers, overwhebned with business, while others 
have had little to do. That the problem is a real one is recognized 
in the recent bill in Congress to unify Federal Courts." 

In 1909 the Special Committee of the American Bar Assn. to 
Suggest Remedies and Formulate Proposed Laws to Prevent Delay 
and Unnecessary Costs in Litigation, reported as follows: 

"The whole judicial power of each state (at least for civil causes) 
should be vested in one great court, of which all tribunals should 
be branches, departments, or divisions. The business, as well as 
the judicial administration of this court, should be thoroughly 
organized, so as to prevent not merely waste of judicial power, but 
all needless clerical work, duplication of papers and records, and the 
like, thus obviating expense to litigants and cost to the public. "•• 

••The literature on small claims courts is g^wing rapidly. See Bulletin VIII, 
Amer. Jud. Soc. Informal Procedure-Conciliation and Small Claims Courts; 
Pound, The Administration of Justice in the Modem City, 26 Har. L. Rev. 302; 
Small Claims Court for Mass. 4 Amer. Jud. Soc. J. 51; Mass. Judges Adept 
Rules for Small Claims Cases, 4 Amer. Jud. Soc. J. 183. R. H. Smith, Denial 
of Justice, 3 Amer. Jud. Soc. J. 112. 

••4 Amer. Jud. Soc. J. 51. 

«5 Amer. Jud. Soc. J. 29. 

«5 Amer. Jud. Soc. J. 36. 

**I909 Reports Amer. Bar. Assn. 589. 
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Since this report, the State of Oregon has made a partial reform 
on the basis of a unified court in that a statute confers upon the 
Chief Justice of the Supreme Court power to direct any circuit 
judges in the state to hold court in any county or any judicial 
district in the state.** But in other states, sudi as Texas, Mis- 
sissippi, Oklahoma and others a more complete unification of the 
courts is being agitated.** 

The Municipal Court of Chicago is the pioneer in America of the 
unified court idea. Under Chief Justice Harry Olson, the Court 
has had marvelous success.** Of course, in England since the Ju- 
dicature Act of 1873, the British courts have been organized on this 
general scheme of a unified court and the British organization has 
been the model for suggested reforms in this country.*' In New 
York, the Supreme Court has been modelled on the British plan for 
some time. In Ontario, the tmified court plan has been followed 
since 1881, and, compared with the inefficient, disorganized methods 
in America, has had remarkable success.** In Detroit, the unified 
court has likewise had splendid success, particularly in bringing 
about a more efficient administration of criminal justice.** A sim- 
ilar plan has been suggested for Cleveland, in the recent report of 
Dean Roscoe Pound, of the Harvard Law School, and Prof. Felix 
Frankfurter.^* 

The advantages claimed to arise from the unified court, of which 
the various subsidiary courts would be divisions, have been sum- 
med up by Dean Pound^^ to be as follows: (i) It would create a real 
ministry of justice under the headship of the chief justice and the 
various presiding justices of the different branches and divisions; 
(2) It would eliminate the waste of judicial power which is at pres- 
ent found in our sj^stem of separate courts, with hard and fast 
personnel; (3) It would enable causes to be transferred simply 
and summarily to the proper branch or division, and not, as under 
the old practice, to be thrown out of court entirely; (4) It would pre- 
vent the unnecessary expense involved in the preparation of ap- 

•*Gen. Laws, IQ19 c. 242. 

•Plan for a Unified Court for the State of Miss, i Amcr. Jud. Soc. J. 15; Ok- 
lahoma Courts, 3 Amer. Jud. Soc. J. p. 179; Texas, Court organization, ibid. 
Vol. 2 p. 133; Vol. 2 145. Plan to Unify Oregon Courts; i Amer. Jud. Soc. J. 
p. 3, Two Model Judicial Acts giving the proposed N. Y. and 111. Drafts. 

•^ Amer. Jud. Soc. J. 17, Unified Court for Chicago; ibid., I, 165. 

•'Albert M. Kales, The English Judicature Acts, 4 Amer. Jud. Soc. J. 133; 
ibid, 147, Modem English Procedure. 

••5 Amer. Jud. Soc. J. 144, The Cotirts of Ontario. 

••5 Amer. Jud. Soc. J. 133, Our Failure of Criminal Justice; ibid,, 83, Detroit's 
Unified Criminal Court; ibtd., 165, Crime in Detroit Reduced 58 percent in 1921. 

'•'S Amer. Jud. Soc. J. 68, Cleveland's Crime Survey; 7 A. B. A. Journal, 647 
654, Chapters from the Cleveland Survey. 

"Bulletin VI, Amer. Jud. Soc. 25-27. 
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pellate briefs, bills of exceptions, and other papers and documents, 
because the reviewing body would not be a new court, but simply a 
branch or division of the same court; (5) An appeal would be merely 
a motion for a new trial before another branch of the same court, 
and would require no other formality of procedure than a mere 
motion; (6) It would obviate conflicts between judges of co-ordinate 
jurisdictions; (7) It would enable judges to become specialists 
in certain fields of the law, such as in Equity, Admiralty, Probate 
and Divorce, etc. ; (8) Judges could be more easily assigned wher- 
ever increased litigation called for their services; (9) It would 
enable the judges to meet together to formulate rules of procedure, 
solve common problems, and bring together the administration 
and application of the law.'* 

Rides of Court 

That the courts should make their own procedural rules, regarding 
service of process, pleadings, evidence, etc., is a principle of reform 
which now meets but little opposition.'* The following states — to 
mention only those having come to the writer's attention — have 
put this new principle into practice either by consitutional changes or 
statutory enactment: New York,'* New Jersey,'* Colorado,'* South 
Dakota,*^ Michigan,'* Pennslyvania and Illinois.'* Certain mu- 
nicipal cotjrts, like Chicago, Cleveland, and Kansas City (Mo.), 
have been making use of the rule-making power. The English 
Supreme Court has had the power to make its own rules since the 

"The American Judicature Society has been particularly active in formulating 

filans for the unified court idea. The following literature is important: Bulletin 
X (1915), and Bulletin VIIA (1917); also i Amer. Tud. Soc. J. 100, The Stote- 
Wide Judicature Act; ibid,, in, 132, Model Judiciary Article; ihtd, 1, 1 19, McMur- 
ray Unified Courts; ibid,, loi , Model Judicature Act to Unify the Judicial System 
of the Typical State; ibid., 7, Wigmore, Wanted — A Chief Judicial Supermten- 
dent. See also the articles by Roscoe Pound, The Administration of Justice in 
the Modem City, 26 Har. L. Rev. 302 and those by Scott, Frankfurter, and Pound 
in 3 New Republic, 60, with bibliography there cited. 

"Prof. Manley O. Hudson gives the following advantages for leaving to the 
courts power to regulate their own rules of procedure : The courts are more expert; 
the judges are more responsive to necessary changes; and opportunity may be 
given to suspend the rules, with greater likdihood of cases bemg decided on their 
substantive merits, than upon some procedural ground. For the legislature to 
provide the rules is unwise, because it is too busy, does not meet often enough, 
and the courts are not allowed any latitude to construe the statutory rules 
until an actual case arises involving that question. See Mr. Hudson's article in 
17 Univ. of Mo. Law Bulletin, No. 31, The Proposed Regulation of Missouri 
Procedure by Rules of Court. 

^*New York Civil Practice Act, A. B. A. Journal, August 192 1, p. 402. 

"New Jersey Laws 1912, Ch. 231; also 4 Amer. Jud. Soc. J. 89, 92. 

"Laws 1913, Ch. 121. Colorado courts are given power to prescribe rules 
which supersede any statute in conflict therewith. 

"Statutes 1919, pp. 150, 346. 

^•Const., Art. VII, sec. 5. 

^•See 4 Amer. Jud. Soc. J., 124. 



Digitized by 



Google 



PROCEDURAL REFORM 325 

Judicature Act of 1873.*® The Permanent Court of International 
Justice, recently created in connection with the League of Nations, 
is given the power to make its own rules of court procedure.*^ The 
American Bar Association has for a number of years been advocat- 
ing the enactment by Congress of a federal law giving to the federal 
courts the rule-making power on the law side, which they ahready 
have on the Equity and Admiralty side." 

It may be objected that for the courts to make their own pro- 
cedural rules is unconstitutional in that it is the exercise of non- 
judicial powers. But it is submitted this argument is without 
foundation, because prior to the adoption of the Federal consti- 
tution, and of state constitutions, courts exercised this power of 
regulating their own procedure." As far back as Richard II, judges 
had made their own rules." And the Federal Supreme Court has 
recently recognized, in the case of In re Peterson,^ that in the ab- 
sence of contrary legislation, courts had this power inherently. 
Mr. Justice Brandeis, in sustaining the practice of compulsory 
reference to an auditor to simplify jury trials, said: "Courts have 
(at least in the absence of legislation to the contrary) inherent 
power to provide themselves with appropriate instruments required 
for the performance of their duties.""* The Supreme Court of 
Indiana, in Epstein v, Siate,^ held that even apart from an enabling 
statute, a court created by the state constitution had the inherent 
power to nniake rules of its own, and that a statute in conflict there- 
with was unconstitutional, as being an interference with the ju- 
dicial powers of the courts. The literature on the subject of giving 
to the courts power to make rules governing their procedure has, 
in recent years, become very voluminous.^ 

•»4 Amer. Jud. Soc. J. 115 and 1^7. 

•^Hudson, The Permanent Court of International Justice, 35 Har. L. Rev. 

"5 A.B.A. Journal, 468; 1921 Reports Amer. Bar Assn. 461, 464; See also the 
large number of instances in latter volume, pp. 474, 475, where federal courts 
have refused to follow state courts or state law as to matters of procedure. 

••How far may L^slatures Rw^ulate Judicial Procedure, 34 Har. L. Rev. 424. 

•*Tidd's Practice, 8th ed. XXXVII i; Pound, R^:ulation of Judicial Proce- 
dure by Rules of Court, 10 111. L.Rev. 171. 

••40 Sup. Ct.Rep. 543 (1920); also note. Compulsory Reference in Actions 
at Law, 34 Har. L. Rev. 321. 

"*In re Peterson, 40 Sup. Ct. Rep. 543, 547 (1920). 

••128 N. E. (Ind.) 353, (1920). 

•'See the following articles and books: Potmd, Regulation of Judicial Proce- 
dure by Rules of Court, 10 111. L. Rev. 163; Hudson, The Proposed Relation 
of Missouri Procedure by Rules of Court, 17 Univ. of Mo. Bulletin, L.S. 13; 
Morgan, Judicial Procedure by Courts, 2 Minn. L. Rev. 81 ; Shelton, Spirit of the 
Courts. See also 2 Amer. Jud. Soc. J. 181, Model Rule Making Act; ibid., I, 
77. Procedure by Rules of Court— Twenty Reasons in Support of this Principle; 
tM., I, 17, Procedure by Rules of Court; ibid., 2* 181, Acts Conferring Rule- 
Malong Authority; Roscnbaum, Studies in English Civil Procedure, 63 Univ. 
of Pa. L. Rev., pp. 105, 151, 273, 380, 505, ibid., Vol. 64 pp. 357, 472, 583. 
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Abolition of Theory of the Pleadings. 

Though the Codes of Procedure as passed in a majority of the 
American States, abolished all forms of actions and substituted 
therefor purely a civil action, the courts in some jurisdictions at 
first quite generally reacted unfavorably toward these innovations 
on the revered, inherited Common Law. Some judges, taking the 
view that the "inherent and essential differences and peculiar prop- 
erties of actions have not been destroyed, and from their very na- 
ture cannot be,"** treated the codes as if they were non-exist- 
ent, and attempted to mold the so-called civil actions into the old 
categories of the common law procedure. The courts of Indiana, 
especially, took the lead in stating extreme views as to the require- 
ment of a theory of the pleadings, according to which plaintiff must 
stand or fall.** The Federal Supreme Court, in 1857, uttered 
similar encomituns on the old common law pleading.*^ Gradually, 
however, the courts came to realize that greater injustice would re- 
sult from a policy of conservatism in these cases, rather than one 
of innovation, or ridding the procedural law of its archaisms.** 
Hence, if plaintiff had alleged facts which would warrant recovery 
despite the fact that he had failed to prove the facts on the theory 
relied upon, some courts granted him relief; and this is becom- 
ing more and more the rule today, under the general tendency to 
look at the substance of controversies rather than their form. If 
this attitude were combined with the further reform of abolition 
of pleadings entirely, with the exception of some written memoranda 
to serve as a memorial of the case, speedier justice would Uke- 
ly result. Certainly, under the Formula System in Ancient Rome 
the method worked very well for centuries, and, while no aigu- 
ment is made for the inauguration of a similar system in our jtiris- 
prudence, yet much can be learned from this plan.** 

••Supervisors v. Decker, 30 Wis. 624, 629 (1872). 

••Mescall v. Tully. 91 Ind. 96 (1883). 

»<»In McFaul v. Ramsey, 20 How. (U. S. ) 523, 525 (1857), Mr. Justice Gricr 
said: ''This attempt to abolish all species, [through codes of procedure abotishing 
forms of actions] and establish a single genus, is foimd to be beyond the power 
of legislative omnipotence. They cannot compel the htmuin mind not to dis- 
tinguish between things that differ. The distinction between the different forms 
of actions for different wrongs, requiring different remedies, lies in the nature 
of things; it is absolutely* inseparable from the correct administration of justice 
in common-law courts. 

•^For a discussion and classification of the various jurisdictions which have 
followed or abandoned the requirement of a theory of the pleadings, see my article 
in the March-April 1922 number of the Cal. L. Rev., 10 Cal. L. Rev. 202. 

••For full discussions of the Roman Formula Procedure see the following: 
Keller^ Der Romische Civil process und die Actionen (6 ed. ; 1883), sees. 23 et seq. ; 
Greemdge, Legal Procedure of Cicero's Time, 227 and onward; Demburg, Pan- 
dekten, I, sees. 117-118; Sohm, Institutes of Roman Law, sec. 49. 
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Amendment of the Pleadings, 

Recently, in Friederichsen v, Renard,^ the Federal Supreme 
Court illustrated the wisdom of allowing liberal amendment of 
pleadings, and as a consequence, of treating the case as a continua- 
tion and not as a new cause of action. In the above case, plaintiff 
brought his action in the equity side, when it should have been 
brought on the law side, but was permitted to amend and transfer 
to the proper court, and the plea of the statute of limitations was 
hdd unavailable. This result obviously could not have been reached 
at common law, because suits in equity and actions at law were 
not cognizable by the same court, nor in those jurisdictions where 
it is not permited to transfer a case from the equity to the law side 
of a court giving both law and equitable remedies. In federal 
courts, however, under Federal Equity Rule 22 and the Law and 
Equity Bill of March 3, igis,** it is possible to obtain the proper 
transfer.*** In Ontario, amendment of pleadings is permitted even 
on appeal. Mr. Justice Riddell, of the Supreme Court of Ontario, 
speaking before the American Bar Association at the 1919 meeting, 
said:** "Amendments may be made in the proceedings before trial, 
they may be made at the trial, or they may be naade in the Appd- 
late Division. Over and over again, in the Appellate Division in 
which I have the honor to sit, the objection has been taken, 'the 
judgment does not follow the pleadings,' and the answer made: 'Very 
well, we will amend the pleadings to agree with the facts.' The 
state of the record ought not to be the primary (fe^i&roftim of courts; 
but the chief object should be the substantial justice to the parties 
in dispute, and if a liberal policy of amendment will accomplish this 
it should not be hesitated to be followed." 

Evidence on Appeal. 

For some time it has been agitated to permit the appellate court 
or division to take evidence in the case de novo and dispose of the 
whole controversy, rather than send it back to the court which 
orginally tried it, for a new trial. Such a practice was of course 
unheard of at common law. But this procedure actually prevails 
in England at the present time,** and in New Jersey*' and Kansas,*' 



•^47 U. S. 207, 38 Sup. Ct. Rep. 450 (1918). 

•^38 U. S. St. at L. 956, amending Judiciary Code, sec. 27^. 

•«»A. W. Scott, The Progress of the Law, Civil Procedure, 33 liar. 



236, 242. 

"5 Amer. Bar Ass'n. Jour. 646, 647 (1919). 

•HJrder 58, Rule 4. 

"^Sec. 28, Practice Act. 

"Kansas Code of Civil Procedure, sec. 580. 
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and some few other states, in this country. The objection has 
been made that to allow evidence on appeal would infringe one's 
right of trial by jury. But the answer is that such right is not 
violated where the evidence taken on appeal is such as the jury in 
the first instance could not have had any doubts about;** nor if 
the new evidence should never have been placed before the jury in 
the first place. Massachusetts has adopted the latter criterion, and 
New Jersey the former.*** In England, however, where no written 
constitution limits the power of Parliament in this respect, no 
limitation as to the character of the evidence to be taken on appeal 
has been laid down.* The practice of taking evidence on appeal is 
likewise followed in Ontario, with apparently no baneful effects, 
but rather with splendid results.' 

Partial New Trials. 

At common law, if a new trial was granted it had to extend to 
and embrace all the issues, and not merely one of them, even though 
only one particular issue was involved. The practice of partial 
new trials has been adopted in several jurisdictions in this country, 
both by statute and by judicial decision apart from statute.' This 
practice has, however, been confined only to such cases where the 
error sought to be changed does not taint all the issues, as in a 
compromise verdict for example; where the issues are clearly 
severable, a partial new trial is not only more just than another 
trial on all the merits, but it likewise saves time and expense. And 
the mere fact that twenty-four men, instead of the proverbial twelve, 
have decided the issues should likewise be immaterial so long as 
the triers of fact — ^the jury — have passed on the facts. It has been 
held by the circuit Court of Appeals in the third circuit that to per- 
mit partial new trials, in accordance with the New Jersey Practice 

••A. W. Scott, Trial by Jury and Rcfonn of Civil Procedure, 31 Har. L. Rev. 
669, 690. 

looMass, Laws 1913, ch. 716; Pound, Some Principles of Procedural Reform, 
ID 111. Law Rev. 505; The New Jersey Act provides: "Upon appeal, or on appli- 
cation for a new tnal, the court in which the appeal or application shall be pending 
may, in its discretion, take additional evidence by affidavit or deposition, or by 
reference; provided, that the error complained of is lack of proof of some matter 
capable of proof by record or other incontrovertible evidence, defective certifi- 
cation, or failure to lay the prox)er foimdation for evidence which can, in fact, 
without involving some question for a jury, be shown to be competent." 

^Reports, Amer. Bar. Ass'n (1909), 589. 



«5 Amer. Bar Ass'n. Joiu:. 646, 647 (1919). 
•1909 Kan. Laws sec. 307; 1912 N.J. Laws, sec. 73; 
sec. 112; Schroeder v. Edwards, 205 S.W. (Mo.) 47 (1918); Davis v. So.Ry. 



,6, 647 , 

•1909 Kan. Laws seCjj07; 1912 N. T. Laws, sec. 73; Mass._Rev. Laws,j^. i; 

,.,,). On t 
Amendment arid Partial l^ew Trials, 34 Har. L. Rev., 71 
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Act,* would impair the right to a jtiry trial at least in federal courts, 
guaranteed by the Seventh Amendment, which provides that "In suits 
at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shall be otherwise re-examined, than according to 
the rules of common law." While it is true that the actual practice 
of partial new trials did not prevail at common law, with deference 
it is submitted that the criterion should be one of substance and 
not one of form so far as partial new trials is concerned; if the jury 
have passed on the issues which have been clearly severable, there 
has been a jury trial at common law. As said by Chief Justice 
Doe of New Hampshire, in the famous case of Lisbon v. Lyman^, 
"The general principle of the correction of errors which occur in judi- 
cial proceedings, preserves, as far as possible, what is good, and des- 
troys only what is erroneous when the latter can be severed from the 
former." The Federal Supreme Court has not, at this writing, passed 
on the question of partial new trials, although it has held as constitu- 
tional in federal practice the custom of remiUiturs, which is analogous 
to partial new trials.* In remittiturs it is of course possible to set 
aside the verdict as it pertains to damages, and even to reduce the 
finding of damages, without any new trial except where the plain- 
tiff refuses to consent to the reduction. It is hoped that a more 
liberal attitude will be taken on partial new trials, both by state 
and federal courts, in the interests of improving the mechanics of 
justice generaly. 

Restricting Voluntary Nonsuits. 

The common law voluntary nonsuit enabled the plaintiff to 
withdraw his suit at any time before verdict, but by the weight of 
authority could not do so after verdict.^ There was no such thing 
as compulsory nonsuit;' "the plaintiff could bring his action, carry 

*McKeon v. Central Stamping Co., 264 Fed. 385 (1920). In this case, plaintiff 
had secured a verdict for damages for personal damages, but was allowed a new 
trial on the sole issue of damages. The verdict on the restricted issue was given, 
and judgment entered accordingly. It was thereafter held that the partial new 
trial was imoonstitutional. 

•49 N. H. 553, 583 (1870). 

•Arkansas VaUey. etc. Co. v. Mann, 130 U. S. 69 (1880); Gila Valley Ry. v. 
Hall, 232 U. S. 94 (19 14). The Federal Supreme Court, m a case coming up by 
writ of error from a state supreme court, has held that the granting of partial 
new trials on issues which were dearty severable, does not deprive uie plaintiff 
of any federal right. Norfolk S. R. Co. v. Ferebee, 238 U. S. 269. 35 Sup. Ct. 
Rep. 781 (1915). But whether this decision would be controlling where the issue 
was whether partial new trials conflicted with the Seventh Amendment, is at 
least questionable. 

^Elmore v. Grymes, i Pet. (U. S.) 469 (1828). 

•See A. W. Scott, Trial by Jury and the Reform of Civil Procedure, 31 Har. 
L. Rev. 669, 687. 
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it through several years of litigation, subject the state and defen- 
dant to expense and loss of time, and then, having uncovered all 
the defenses, at any time before the jury rendered its verdict, assert 
his uncontrolled right to become nonsuit leaving himself free to 
commence another action on the same cause immediately."* The 
harshness of this rule of permitting the defendant to be repeatedly 
harassed by the plaintifE, who withdrew his suit just before verdict, 
has been generally changed in this country, the general principle 
seeming to be that the plaintiff may become nonsuit at any time 
until the case is finally submitted to the jury.^® A few states go 
further and do not allow nonsuit as of right after argument on the 
foots, and some limit the time of voluntary nonsuit to the period 
before the trial commences.^^ In England, where the voluntary 
nonsuit is now called a discontinuance, the Rules of the Supreme 
Court provide that "the plaintiff may at any time before receipt 
of the defendant's statement of defense, or after the receipt thereof, 
before taking any other proceeding in the action, (save any in- 
terlocutory application), by notice in writing, wholly discontinue 
his action***." 

While statutory modifications of the old common law right to 
take a voluntary nonsuit before verdict, have been helpful, stiU 
they have not gone far enough in the interests of securing a more 
substantial justice. Should the power to take a voltmtary nonsuit 
be a legal right at all? It is submitted it should not be. In the 
words of Head, 

"The old common law time of the rendering of the verdict is 
indefensible, and the legislative change to the time of submission 
of the issue to the jury is but a slight improvement. When the 
plaintiff has once fairly latmched his cause of action, the discon- 
tinuance of it should be within the control of the judge."" 

This position is tmdoubtedly sotmd, to make the voluntary non- 
suit a matter of discretion with the trial judge and not a matter of 
right with the plaintiff; and this viewpoint is in harmony with 
the general, underljnng movement today in procedural reform, 
to give greater discretion and power to the judge instead of making 
him a mere umpire, or legal automaton, in the game of litigation. 
Flexibility and not rigidity are the desiderata here as in other pro- 
cedural reforms; justice to the parties and not legal forensics should 
be emphasized. 

•Neil C. Head, The History and Development of Nonsuit, 27 W. Va. L. Quart. 
20, 24. 

^^Supra, note 8, p. 329. 
^^Supra, note 9, p. 330. 
"R.S.C. Order ai. 
"27 W. Va. L. Quart. 27. 
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Judgment on the Evidence Notwithstanding the Verdict, 

At conmion law if the jtuy found a verdict on an iimnaterial 
issue, the court might arrest judgment or eAter judgment for the 
party who was rightfully entitled to it on the material issues; but 
the Common Law knew no such procedure where the question arose 
on the evidence instead of on the pleadings, and as a result a new 
trial of the entire case was necessary. Recently, several states 
have passed a statute to give the trial court or appellate tribunal 
power to enter judgment in favor of the party for whom verdict 
should have been rendered, in the trial court below. The Penn- 
sylvania statute^* is a model in this respect, it providing as follows: — 

"That whenever, upon the trial of any issue, a point requesting 
binding instructions has been reserved or declined, the party pre- 
senting the point may, within the time prescribed for moving for 
a new trial, or within such other or further time as the court shall 
allow, move the court to have all the evidence taken upon a trial 
duly certified, and filed, so as to become part of the reccmi, and for 
judgment non obstante veredicto upon the whole record; whereupon 
it shall be the duty of the court, if it does not grant a new trial, 
to so certify the evidence, and to enter such judgment as should 
have been entered upon that evidence, at the same time granting 
to the party against whom the decision is rendered an exception to 
the action of the court in that regard. Prom the judgment thus 
entered, either party may appeal to the supreme or superior court, as 
in other cases, which shall review the action of the court below, and 
enter such judgment as shall be warranted by the evidence taken in 
that court." 

The Supreme Cotui; of the United States, in Slocum v. New York^ 
L. Ins. Co. " decided that the federal courts need not follow this 
statutory procedure of the various states, because it conflicted 
with the requirements of the Seventh Amendment that "no fact 
tried by a jury shall be otherwise re-examined in any court of the 
United States, than according to the rules of the common law." The 
argument was that inasmuch as such procedure, giving judgment 
on the evidence notwithstanding the verdict instead of on the plead- 
ings non obstante veredicto , was a procedure tmknown to the common 
law, and therefore unconstitutional within the meaning of the 
Seventh Amendment, at least so far as procedure in the federal 
courts was concerned. The dissenting opinion, written by Justice 
Hughes, concurred in by Justices Homes, Lurton, and Pitney, 

"Laws, 1905, p. 286, ch. 198. 

»228 U. S. 364, 33 Sup. Ct. Rep. 523 (1912). 
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argues that so long as the substance, if not the fonn of the common 
law is preserved in jury trials, no complaint can be made under 
the plea that the constitution has been violated; that if there is 
no fact to be tried, complaint cannot be made that a jury trial 
over this particular issue is again necessary. In the words of Mr. 
Justice Hughes: 

*'It (this decision) erects an impassable barrier — unless the Con- 
stitution be amended — ^to action by congress along the same line 
for the purpose of remedying the mischief of repeated trials and of 
thus diminishing in a highly important degree the delays and expense 
of litigation."!* 

Happily, however, quite a number of state courts have refused 
to follow the majority decision of the Federal Supreme Court.*^ 

The decisions in the state courts, as above given, point out 
the different methods by which the case might be taken from the 
jury — ^as by demturer to the evidence, reserving a point, directing 
a verdict — and likewise demonstrate that many new methods had 
arisen after the adoption of the federal and state constitutions 
guaranteeing jury trial in certain instances — ^notably by the com- 
pulsory nonsuit — and therefore these decisions prefer to follow the 
substance of the common law rather than its form. This is undoubt- 
edly a wise and sound position to take, if justice is to be kept speedy 
in this day of complex interests and busy courts." The House of 
Lords in Banbury v. Bank of Montreal^^ held that the upper court 
might enter up judgment for the proper party, even where he had 
failed to move for a directed verdict in the court below, Lord Atkin- 
son saying: — 

"It seems hardly just or right that a verdict which never should 
have been foimd should be allowed to stand simply because the 
judge was not asked to prevent its being foimd."*® 

Conferring Personality upon Unincorporated Associations. 

At Common Law in order for a party litigant to sue or be sued, 
he must be either a natural or artificial person; imincorporated soci- 
eties could not maintain an action in their association name, nor be 

"33 Sup. Ct. Rep. 523, 557 (1912). 

^^These states as seen in their decisions are as follows: Bothwell v. Boston £1. 
Ry. Co., 215 Mass. 467 (1913); Keman v. St. Paul City Ry., 64 Minn. 312 (1896); 
Manning v. Orleans, 42 Neb. 712 (1894); Rechmire v. Andrews & Gale Elevator 
COy II N. D. 453 (1902); Bailey v. Willoughby, 33 Okla. 194 (1912); Dalmas 
V. Kemble, 215 Pa. 410 (1906); Fishbume v. Robinson, 49 Wash. 271 (1908}; 
Meunch v. Heineman, 119 Wis. 441, 448 (1903). 

"See similar criticisms by J. L. Thomdike, 26 Har. L. Rev. 832, Trial by Jury 
in U. S. Cts. 

"1918 A. C. (Eng.) 626. 

^^Supra, note 19, second series, p. 675. See further A. W. Scott, Progress of 
the Law, — Civil Procedure, 33 Har. L. Rev. 236, 247. 
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sued, but must sue or be sued in the name of the individuals com- 
posing them, however numerous they might be.*^ In equity, a 
dilierent rule prevailed from early times, where it was possible 
to join a few as representative of the entire dass or group;** but at 
law the rule remained for a long time. However, thanks to the writ- 
ings of Gierke beginning 1868," the idea came to prevail that \m- 
incorporated associations and groups possessed a personality apart 
from that imposed upon them through incorporation by the sovereign ; 
and as a result, statutes came to be passed making it possible to 
bring suits against and in the name of unincorporated associations.** 
Some courts, even apart from statutes, have permitted suits against 
the unincorporated group as such in its adopted name,** on the 
ground it was a person within the meaning of the Sherman and 
Cla3rton Acts.** The statutes which enable the unincorporated 
association to sue and be sued are of various kinds; some confining 
it to associations which carry on business, being solicitous partic- 
ularily that creditors may thus have a better remedy; other stat- 
utes go further and include labor unions and other associations 
not carrying on business.*^ It is submitted that, in order to prevent 
miscarriage of justice, either through delay or because of the im- 
possibility of securing service of process on all its members, the 
unincorporated association should be able to sue and be sued just 
as any incorporated group; and it is believed that the law will 
eventually reach this position, in view of the progress heretofore 
made. 

»22 Enc. PI. & Pr. 230, Dicey on Parties, Rule 29, p. 169. 

*"Note, 20 Mich. L. Rev. 245. 

"Deutsche Genossenschaftsrecht. 

•*See St. Paul Typothetae v. St. Paul Bookbinder's Union, 94 Minn. 351 
(1905); Taff Vale Ry. v. Amalgamated Society of Ry. Servants 1901 A. C. (Eng.) 
426. 

"Dowd V. United Mine Workers, 235 Fed. i, 4-6 (1916). 

"Webb, History of Trade Unionism, rev. ed., 611-616. 

''See the Typothetae case supra, note 24 second series; also Schwarcz v. Int 
Ladies* Garment Workers' Union, 68 Misc. (N. Y.), 528, 124 N. Y. Supp 
968 (1910). 
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The X-Ray In Court 

By Lyman P. Wilson^ 

77. Liability Arising out of the Use of or Failure to Use 
the X-Ray. 

In this field, as above suggested, we are limited to a present 
discussion of the application of the X-ray to the human body, 
since other types of application have not as yet found their way into the 
reports, and it seems inadvisable to speculate upon matters which 
will have to be left to scientists to develop and apply. The 
law must follow in the footsteps of science. The liability which 
is at i>resent observed as arising from the X-ray is of three types; 
(i) liability arising out of the application of the X-ray as a ther- 
apeutic agency; (2) liability for injuries arising out of its appli- 
cation as mechanical aid to investigation of conditions not visible 
to the eye; (3) liability for failure to use the X-ray as an aid to di- 
agnosis or treatment. Of the three the second is the broader, 
since it applies to every individual who attempts to use the X-ray 
for the discovery of conditions unseen."* The first and third are 
important only to the medical professions. (The term "medical 
professions'' as here used is intended to be taken in its widest sense 
to include all that practice healing arts, including dentists and 
other specialists, as well as general surgeons.) There is a similarity 
in the first and second fields in that the application of the same 
dangerous agency is involved. This point of similarity, combined 
with the fact that the application in each field has been heretofore 
almost entirely limited to the members of the medical professions, 
has led to confusion of the two fields and a consequent blurring of 
the line at which liability commences. 

i4. Liability From Use, 

It is startling to the laynMm to leam that the great increase in ac- 
curacy from the mechanical or scientific standpoint has been wholly 
ineflEectual in reducing the inherent danger of the X-ray. Be- 

^Professor of Law, Cornell University College of Law. (The first part of 
this article, ''The X-Ray in the Field of Evidence," appeared in the April number 
of the Quarterly. 

"•See, Evans v. Clapp, fn/ra, note 124. 
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cause of the multiplying number of X-ray machines in use and 
necessarily in the hands of untrained operators, who do not fully 
appreciate the dangerous nature of the agency with which they 
deal, the actual danger from the X-ray is perhaps greater to-day 
than ever before. In a text book adopted by the National As- 
sociation of Dental Faculties, we read the following: 

"In the past the writer has been a conscientious advocate 
of the belief that a dentist should do at least a part of his 
radiographic work. But as dentists take up the work now, 
I am appalled at the degree of ignorance and carelessness 
displayed. Unless I can see some evidence of the study 
of the subject before long, I shall be forced to conclude that 
radiodontic work should be done by only a few men who 
have the ambition to do it as it should be done. 

"I feel safe in predicting that unless intelligence is soon 
displayed by dentists, a wave of disaster from X-ray lesions 
will sweep the country, leaving more victims than was claimed 
by the X-rays directly after they were discovered. These 
victims wiU be both dentists and dentists* patients, to the 
best of my ability to judge, mostly the former, for most 
dentists seem to fail utterly to appreciate the necessity of 
protecting themselves.""® 
There is no apparent reason for limiting this statement to the 
dental profession. Familiarity does breed contempt for dangerous 
instrumentalities. There is no excuse for being uninformed. The 
American Roentgen Ray Society has attempted to formulate sug- 
gestions for safety in the installation and operation of X-ray ap- 
paratus. These should furnish the operator with a standard of 
careful conduct and the courts and lawyers with a test for negli- 
gence in the use of the X-ray. It is not enough to determine the 
precautions which will make the operation of the X-ray machine 
relatively safe. Something must be done to make the operator 
observe these precautions. Human fallibility will always be pres- 
ent. High professional ethics and truly scientific instincts are 
the only things which can produce the desired result, but a clearer 
understanding by those concerned including the legal profession, 
of the basis of libability in this field will be no small aid. 

Liability for injuries arising out of the application of the X-ray 
could come from two possible sources. The operator may have 
specifically guaranteed that no injury would follow from the exposure, 
but this is a very imusual and highly improbable state of fact, although 

"''Raper, Elementary and Dental Radiography ,pp. 425,426 (Dec. 1918). 
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in one case it was alleged in the pleadings that the physician had 
guaranteed a cure."^ The second source of liability is negligence 
in the operation of the X-ray machine, and almost all of the cases 
have fallen within this field. A third theory may be suggested, 
namely, that the X-ray is an inherently dangerous agency and 
one who applies it does so at his peril. A casual consideration of 
the state of the X-ray science reveals that this last proposition 
has no foimdation in fact and shotdd immediately be rejected. We 
have left but one field of importance, the field of negligence. 

Realizing that negligence is a relative term, determinate only 
in the light of the facts in each case, we can at best only establidi 
general rules of conduct, and this is all that the cases have as yet 
attempted to do. Recurring to the suggestion above made that 
there are two aspects to the application of the X-ray, our first step 
must be a consideration of the characteristics of each. 

Liability for the use of the X-ray as a curative agency must be 
based upon the same grotmds as the use of any other agency for the 
same purpose, with certain possible limitations arising out of the 
basic nature of the X-ray itself. The rule regarding physicians 
in general is stated as follows:"* 

"A physician is bound to bestow such reasonable and 
ordinary care, skiU and diligence as ph3rsicians and surgeons 
in the same neighborhood, in the same general line 
of practice, ordinarily have and exercise in like cases. 
* * * Unless they contract to do more they are held only to 
a reasonable amount of care and skill. * * * This rule con- 
templates, not what is actually the merit among all known 
practitioners, but the reasonable average merit among all 
ordinarily good physicians. * * * A physician and surgeon 
is entitled to have his treatment of his patient tested by 
the rules and principles of the school of medicine to which 
he belongs, and not by those of some other school ♦ * ♦ The 
character of the locality or neighborhood in which a phy- 
sician or surgeon practices has an important bearing upon the 
requisite degree of skill and care that is required of him. 
It would be manifestly unfair to require a physician practic- 
ing in a small rtual commtmity to exercise the same degree 
of skill that is required of one who practices in a large 
city, for it must be recognized that the most ^cient and 
talented in the profession generally, and very naturally, seek 

MHuntcr v. Burroughs, 123 Va. 1 13; 96 S.E. 360 (1918). Count held to state 
a good cause of action on contract and therefore held not to be joinable wil^ 
counts sounding in tort. 

«2i R. C.L. pp. 38if 382, 383i 384. 385. 39i. Collecting authorities. 
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the better and more lucrative fields for employment. * * * If 
a physician brings to his patient care, skill and knowledge, 
he is not liable for damages arising from a bona fide error 
of judgment of which he may be guilty. * * * When a 
physician imdertakes a case he does not guarantee a cure 
* * * nor does the law raise from the fact of employment an 
implied undertaking to cure, but only an undertaking to 
use ordinary skill and care." 
There is no difference in result in this field whether the duty of 
the physician is treated as arising out of the implied promise in- 
cident to the employment, or as a duty arising from the theory of re- 
lationship, namely, that because of the contract or because of some 
other reason the relation of physician and patient has arisen and 
out of that relationship has arisen a duty."* Much of the wording 
of the foregoing quotation has become the standard for stating the 
liability of physicians in respect to the use of the X-ray."* Here 
and there is a note of dissent. In Evans v, Clapp ^ the court says: 
"It would seem that the ordinary care required in the 
use of the X-ray agency (a dangerous thing if not properly 
used) would not quite be subject to the distinction usually 
made between ordinary medical practice in a rural and a city 
community, for the standard of care in the use of X-ray ma- 
chines must be derived from among the users thereof, and 
the term 'similar localities' must in this coimection have 
a somewhat general and relative meaning, so as to include 

''■Hales V. Raines, 162 Mo. App. 65, 141 S. W. 917 (191 1). Contract is only 
inducement: "Such an avennent contains only the inducement pertaining to 
the relation of the parties, in which the law implies the obligation on the de- 
fendant to perform with due care the duty assumed. In uiose cases where 
the law raises out of the contract of emi}loyment a duty which it annexes to 
the calling, as here, and the allegation is that such duty was negligently 
and carelessly breached, the courts declare the petition to proceed as in tort, 
and treat the reference to the prior averment touching the contract of employ- 
ment as mere inducement." 

"•Snearly v. Mc Carthy, 180 Iowa 81, 161 N.W. 108 (1017); Coombs v. King, 
107 Me. ^76, 78 Atl. 468, Ann. Cas. 1912 C 1121, 3 N.C. C. A. 167, at 173 
with note (i9io)-all points; Henslin v. Wheaton, 91 Minn 219, 97 N. W. 882, 
103 Am. St. Rep. 504 and note, 64 LRA 126, i Ann. Cas. 19 and note, 15 Am. 
Nm[. Rep. 532 (1904); Frisk v. Cannon, no Minn. 438, 126 N.W. 67, 28 LRA 
(NS) 262, (1910), with note on X-ray. This case was one in which the patient 
was btimed by a static machine and not by X-ray. Gore v. Brockman, 138 
Mo. App. 231, 119 S.W. 1082, 10 N.C.C.A. 107, 21 Am. N^. Rep. 336 and note 
(1909); Hales V. Raines, 146 Mo. App, 232, 130 S.W. 425 (jQio); Hales v. 
Raines, supra, note 123 (191 1); Runyan v. Goodrum, 228 S. W. (Mo.) 397, 
13 ALR. 141k and note (1021); Evans v. Clapp, 231 S.W. (Mo.) 79 (1921)- 
Espedally valuable; case; Antowill v. Friedman,i88 N. Y. Supp. 777, 197 Am. 
Dec. 230 (1921) - ordinary skill and care; Hunter v. Bturoujghs, supra, note 121 ; 
Hamilton v. Harris, 223 S.W. (Tex. Civ. App.) 533(1920). And see smMei 
Sheldon v. Wright, supra, note 60; Sweeney v. Erving, 38 Wash. L. Rep. 295, 

35 App. D.C. 37, 43 LRA(NS)734(i9io),affd., 228 U.S. 233, 57 L. ed. ; 

33 Sup. Ct. 416, Ann. Cas. 1914D 905 (1913.) 
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other users of such machines who possess the ordinary 
proficiency in and acquaintanceship with that agency, 
which obtains in similar locations or in the same section 
of the country." 
This statement is, without question, in proper accord with the 
nature of the agency and its use among the medical profession. 
There is no reason whatever for both an urban and a rural rule 
for its use. Not every physician has such a machine, and even 
if he does have one, the extremely harmful nature of the agency 
ought to call for more than the average care of medical practi- 
tioners in any community rural or urban, in which a machine happens 
to be estabMied. It was on some such basis as this that the court 
in Sauers v. Smits ^ refused to apply the standard of a community 
in which all phj^dans were confessedly ignorant of the use of the 
X-ray. The case of Hales v. Raines "• specifically announces the 
rule that a phj^dan is not chargeable with negligence in the failure 
to use his own highest skill and judgment, if the skill and care which 
he does exercise comes up to the average of the commimity where he 
practices. This principle when applied to the general practitioner 
goes upon the theory that a man can not be at his best all the time 
and therefore the reasonable average of the community is all that 
can be required of him.^ Phrased a little differently the rule 
is sometimes stated to be that we cannot expect every man in 
the community to be the best there. In such a case an external 
standard is perhaps better and is certainly much more easily applied. 
But a man does not apply the X-ray under the pressure of emergen- 
cies which are likely to crowd upon a general practitioner. It is 
GO dangerous in its nature that a higher standard of care is desirable. 
It is therefore hoped that the rule heretofore announced is not so 
firmly fixed that it can not be modified in the direction suggested by 
Evans v, Clapp. 

The court in these cases cannot take judicial notice of the standard 
of care or average skill of the conMnunity, and cannot judicially 
know whether the average skill of the medical profession is higher 
or lower than that of a given community."* Nor has the jury 
the right to set up an arbitrary standard of its own. It must 
be governed by the evidence submitted upon the point. As one 
coiut puts it:"* 

"«49Wash. 557. 95 Pac. 1097, 17 LRA(NS) 1242 (1908). 

^Supra note 123. 

"'See, 21 R. C. L. 382 for cases. Nickerson v. Gerrish, 114 Me. 549; 96 Atl. 
235 (1916) , 

"•76 N. H. 206, 81 Atl. 528 (191 1). See also 23 C.J. 75 and cases cited. 
See also Am. Digest Key No. "Evidence, sec. 19." 

"•Martin v. Courtney, 87 Minn. 197, 91 N. W. 487 (1902) 
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"Neither can we hold that the jury had the right to say 
that a different cotirse should have been adopted upon the 
supposition that the plaintiff's (inexpert) characterizations 
of the wound discharge were accurate, when a non-profes- 
sional judgment would be wholly insujBBcient for that purpose. 
In such cases a non-professional observer is not permitted to 
diagnose disease, nor define its symptoms as a basis for judg- 
ment. * * * The professional assistance of the physician is 
sought upon the assumption that he has superior knowledge 
derived from his art, over a non-professional person; other- 
wise, why call him. To this the patient submits hinaself. 
Hence the knowledge of the physician must also be distin- 
guished from the knowledge or judgment of the ordinary 
laynaan and constitute the standard by which any course of 
medical treatment is to be measured and determined.""® 
There are certain cases in which the breach of duty is so obvious 
that recourse is not had to the test described. A magnetic healer 
was held not entitled to have the treatment he administered sub- 
mitted to criticism only by men of his own school of healing, for 
the court seemed to take the position that no school of healing could 
countenance what appeared as an attempt to break a lady's back 
as a proper method of curing her of an organic aihnent."^ And 
a similar decision was made in the case in which the court suggests 
that any jtiror of ordinary intelligence and sense would know that 
it was not good surgery to allow a wound to heal superficially with 
a half-yard length of surgical gauze imbedded in the flesh."* So 
in Sauers v, Smits ^ a dictum makes the statement that the jury 
might find it negligence per se to apply a dangerous agency Uke the 
X-ray in a community where the evidwice showed that the great 
majority of physicians were ignorant of its use. And an X-ray 
bum may be so very severe that it would be impossible to contend 
that such treatment was sanctioned by any school of healing."* 

The fact that an X-ray photograph is taken by a physician does 
not alone give it a therapeutic function. As an aid to diagnosis it 

"®Ewing V. Goode, supra note 81. "When a case concerns a highly special- 
ized art ♦ ♦ ♦ with respect to which a layman can have no knowledge at all, the 
court and jury must be d^endent on expert evidence. There can be no other 
guide and where want of ^ill and attention is not ^own by expert evidence 
applied to the facts, there is no evidence of it proper to be admitted to the jury." 
McGraw v. Kerr, 23 Colo. App. 171, 127 Pac. 870, 873 (i9i2).Rule specifically 
applied to X-rays. 

»«Longan v. Weltmer, 180 Mo. 322, 79 S. W. 655, 64 LRA 969, 103 Am. St. 



^^B&i 



173 (i|^) 



ter Hospital v. Pulley, 127 N. E. (Ind.App.) 559 (1920). 
^Supra, note 125. 
>»*Shockley v. Tucker, 127 Iowa 456, 103 N. W. 360 (1905) 
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is a mere mechanical device with its range of safety now fairly well 
defined. There may be professional doubt requiring discretion to 
determine whether an individual can with safety be subjected to 
the X-rays; there may be doubt, for example, whether a supposed 
case of Hodgkins disease should be treated in a certain way,"* but 
there shotdd be no corresponding doubt about the proper technique 
in the use of the X-ray machine. The "professional standard of 
care" is and should be quite a different thing from the "mechanical 
standard of care." The difference lies chiefly in the proportion of 
the element of discretion in each. It is desirable and necessary 
that the ph3rsician be allowed a much wider range of discretion, 
in the selection and application of treatment for disease, than should 
be allowed the same individual in the manipulation of the machine 
for the purpose of taking an X-ray picture. While the eflEects of 
the application of the X-ray are not susceptible of being figured 
with mathematical nicety, because of the di£Eerent individual re- 
actions of the persons subjected to it, it is possible to regulate 
the intensity of the current, the "hardness" or "softness" of the 
X-ray tube, the spark gap, and other elements until a practically 
known dosage can be given. There is a zone within which, 
with proper precautions, the X-ray may be applied with relative 
safety. Here there is not a great chance for wide difference of 
opinion, professional or otherwise, although there may be a differ- 
ence of judgment as to what constitutes an "er3^ema dose," since 
there may be a difference of personal judgment as to what is "a 
slight temporary reddening of the skin." The zone remains con- 
stant regardless of the school of healing to which the operator belongs. 
The fact that he happens to be a ph3^ician of any school has no 
more bearing upon the question of proper mechanical application 
of these rays than does the fact that his grandfather was a black- 
smith. The instrument remains the same whether operated by 
an electrical engineer,"* a professor at some state school,"' or by 
any person wholly without scientific training. The language of 
Henslin v, Wheaion, the first case in which the question of care and 
skill in the use of the X-ray appears,"* seems particularly satis- 
factory: 

"During this time (the eight jrears since the announcement 
of the discovery of the X-ray) the apparatus for the genera- 
tion of the X-rays, together with the fluoroscope has been used 

''■Hales V. Raines, supra^ note 123. Coombs v. King, supra, note 124. Anto- 
will V. Friedman, supra, note 124. Shockley v. Tucker, supra, note 134. 
"•State V. Matheson supra, note 16. 

u^Henslin v. Wbeaton, supra, note 124. Miller v. Mintum, supra, note 2, 
^^Supta, note 124. 
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very generally by electricians, professors of ph3rsics, sldag- 
raphers, phjrsicians and others for experimental and demon- 
strative purposes. It is a scientific and mechanical appli- 
ance, which is the same in the hands of the college professor 
or the ph3rsician of the allopathic, homeopathic, or any other 
school of medicine.^'* It may be applied by any person pos- 
sessing the requisite scientific knowledge of its properties, 
and there would seem to be no reason why its application 
to the human body may not be explained by any person 
who tmderstands it. The rule in the Courtney case"® can, 
therefore, have no application to the case at bar. It might 
apply did it appear that the application of the X-rays to the 
plaintiff's person was for medical purposes and not for 
the scientific ptirpose of discovering a foreign substance in 
his lungs." 
This principle has been enunciated with unmistakable clearness in 
certain dedsions,^^ including the especially careful case of Evans 
V. Clapp,^^ which says: 

"The X-ray was not applied in this case for the ptirpose 
of treatment, but merely to ascertain the cause of the 
plaintiff's headaches, and this was disclosed at the first 
examination. There was no room therefore for the appli- 
cation of any theory of honest mistake in the careful appli- 
cation of a treatment intended to be applied in the accomplish- 
ment of a result similar to the one produced but not to the 
extent thereof." 
As a part of this duty to provide mechanical safety in an X-ray 
department there is, to quote from the case of Runyan v, 
Goodrum,^^ a 

"•Accord: Shoddey v. Tucker, suffra^ note 134. 

"•Martin v. Courtney, 75 Minn. 2«, 77 N. W. 813, (1899). Physician's 
treatment to be tested by his own school of healing. 

***Por example: Holt v. Ten Broeck, 134 Minn. 458, 159 N. W' 1073, Ann. Cas. 
iQi8£ 256 (1916). "In deterxnining negligence it can make no difference whether 
the one operating the appliance is a physician or a lay expert. The care required is 
ordinar^r care. It is the care exercised by and to be expected from one reason- 
ably skilled in the use of the appliance. The rays were not applied for curative 
purposes, but to obtain information." Hunter v. Burroughs, supra, note 121. 
Now it should be borne in mind that the case in judgment involves two stan- 
dards of professional skill and care by which the evidence as to competency and 
conduct of the defendant is to be measured. One standard having reference 
to the tedinique or mechanical operation of the X-ray apparatus: the otiier 
standard having reference to the possession and use of the professional skill 
and care incumbent upon the defendant with reference to the dia^^osis and 
treatment of the plaintiff, in matters other than the mere mechamcal opera- 
tion of said apparatus." 

^^Supra, note 124. 

^^Supra, note 124. See note under same case in 13 A. L. R. 1414 dealing 
with liability for injury by X-ray. 
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"duty to use ordinary care to see that this department 
was equipped with such apparatus as was generally ap- 
proved by Roentgenologists as best adapted for the diag- 
nosis and treatment of diseases; also to exercise such care 
to provide competent specialists to do the work in that 
department. Ordinary care for the management of such 
an institution means a very high degree of care, because 
it has to do with the lives and health of human beings. 
The X-ray machine of the highest type operated 
by a competent expert is of inestimable value to mankind, 
but otherwise it is an exceedingly dangerous agency." 
Specialists provided for this work, the case holds, can not by the 
exercise of their individual judgment relieve the institution of this 
duty. In accordance with this position it has been held that 
imder a general allegation of negligence the lack of proper appli- 
ances may be proved.*^ The result of the situation is this: in- 
stead of gdlowing the irrdevant fact that the operator of the ma- 
chine is a practising physician to fix the rule upon which liability is 
to be measured, we must look to the purpose for which these rays 
are administered. Unless they are applied for the purpose of treat- 
ment the test of the individual best judgment should not apply. 
When dealing with a known dangerous agency like the X-ray no 
wider immunity should be granted the tiser than the facts demand. 
While the cases do not directly assert that there is a single standard, 
an examination of the cases cited above^** will reveal that many 
of them combine the two fields into one statement, as, for example, 
does Sweeney v, Erving:^^ 

"The use of the X-ray in the diagnosis and treatment of 

human ills is recognized and practiced by the medical 

profession. Such being the case we see no reason why a 

different rule should apply to practitioners in this line than 

is applied to other practitioners." 

The writer feels that there is a very obvious reason why there should 

be a distinction between mere inspection and treatment. The 

standard in the former ought to be the conduct of the average 

reasonable man dealing with a known dangerous agency, or, what 

is perhaps the same thing, the care of the average professional 

Roentgenologist. The securing of a reasonable degree of safety 

demands this standard. If we accept the tendency"^ to declare 

^Kjtoss v. Robinson, 203 Mo. App. 118, 218 S. W. 924 (1920). Here the failure 
to provide a filter for a certain tjrpe of expostire. 
i*»5M^ro, note 124. 
^^Supra, note 124. 
"Tlunyan v. Goodrum, supra, note 124. 
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the Roentgenologist, already recognized by the courts to be in- 
dependent of any school of healing, to be a member of a learned 
profession having its own wide field of discretion, and entitled to 
be considered a highly specialized field of medicine and surgery, 
with which it is so closely related,"* let us hope that it will be done 
in such a manner that the standard of care will not be limited to 
that of any commimity, and that the professional radiologist will 
not forget the lesson of care and prudence which the sad experience 
of the past must have taught him. 

RES IPSA LOQUITUR. 

Is an X-ray bum satisfactory evidence of negligence? Where 
professional discretion in the application of the X-ray for curative 
purposes is involved, such a rule should be adopted with great 
caution, and there is perhaps a question whether the principle can 
have any application even in the cases in which the X-ray is used 
for the purposes of mere inspection. There is less reason for re- 
luctance where the standard is to be one of mechanical application, 
where there is small room for variance of opinion about safe tech- 
nique. 

The reason for not applying the rule to a physician using the 
X-ray in treatment is the same reason which applies to his profes- 
sional activities in general. It is stated in Ewing v. Goode^^^ as follows : 
"If the maxim res ipsa loquitur were applicable to a case 
like this, and failure to cure was held to be evidence, how- 
ever slight, of negligence on the part of the physician or sur- 
geon causing the bad result, few would be courageous 
enough to practice the healing art, for they wotdd have 
to assume financial liability for nearly 'all the ills that flesh is 
heir to.' " 
And in Sawyer v. Berthold:^^ 

"It is undoubtedly correct that negligence of a physician 
and surgeon can not be inferred from a poor result alone. 
There must be evidence from expert witnesses tending to 
show improper or unskillful treatment in order to sustain 
a charge of malpractice against a phjrsician. But this is not 
saying that the expert witness may not base his opinion that 
treatment was improper wholly on the result or that the 
court or jury can not base its decision on such opinion." 

***This eim)lo3anent is so far recx)gnized as a personal occupation dependent 
upon individual ability that In re CaldweWs EsL, 176 N. Y. Supp. 425 (1919) 
held that there was no good will subject to a transfer tax upon tne deatii of the 



radiologist. 
"•5tt^a, note 81. 
««ii6 Minn 441, 134 N. W. 120 (1912). 
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The case of Sweeney v. Erving^^ applies this principle to the X-ray 
bum, and while the case of Shockley v. Tucker ^ is xisually dted 
as opposed to Sweeney v, Erving, an examination of the case shows 
that the court probably had in n^nd the closing ixjrtion of the above 
rule, and probably meant to state that an injury might be of such 
a shocking severity as not to leave the slightest vestige of doubt 
about it being the result of negligence in the operation of the machine 
such that no professional discretion could cover it up. The Tucker 
case states a second principle of law, well settled in other fields, 
namely, that you can not prove specific conduct in one instance by 
proving similar conduct in other specific instances, and holds that 
evidence of other instances of negligent burning are not evidence 
of such burning in the case under consideration. 

Passing to the liability of one who operates the machine as an 
aid to investigation rather than for curative purposes, can we say that 
with respect to such use a resulting btun is any evidence of negligence? 
The rule seems to be settled in Minnesota*" that since the instru- 
ment is entirely under the control of the operator, there being evi- 
dence that proper equipment properly used produced no bum, 
the appearance of a bum, under the rule res ipsa loquitur^ should 
operate to shift the burden of proof to the defendant, requiring him 
to prove due care. This rule does not seem to be supported by the 
better reasoning and has not been generally followed. It would 
seem the proper instruction upon which the jury should determine 
the question of negligence ought to take into consideration the 
fact that the plaintiff was burned, together with the fact that it 
is possible to make X-ray examinations without burning*** and 
shotdd state that the fact of burning may be considered as some 
evidence of negligence*" but that the result alone, however bad, 
is in and of itself insuflBcient evidence to establish the negligence 
of the operator using the machine for diagnosis.*" In a proper 
case it would seem that the court might be warranted, where 
it appeared from the testimony of experts that the bum was 
so outrageously severe that no reasonable application could have 

^Supra, note 124. 

^Supra, note 13^. Cf. Hamilton v. Harris, supra, note 124, 

"The instrument is a piece of mechanism subject to perfect controL The 
doctors say that if a man did not have a h3rpersensitive skin and was burned, 
it would establish negligence." 

"•Holt V. Ten Broeck, supra, note 141. Jones v. Tri-State Td. Co., 1x8 
Minn 217, 136 N. W. 741, 40 LRA (NS) 485, 4 N. C. C. A. 832. (1912). 

"Oeorse v. Shannon, 92 Kans. 801, 142 Pac. 967, Ann Cas. 1916B 338 and 
note, 6 N.C.C.A. 1086 and note (1914) 

"•Evans v. Clapp, supra, note 124. 

>*Hunter v. Burroughs, supra note 121. 
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produced it, in adding the further statement that the jtiry might 
be justified in basing their conclusion as to negligence upon the 
bum and such testimony alone. In this connection the question of 
unusual sensitiveness to the burning effect of the rays suggests 
itself. This must be taken into consideration in determining neg- 
ligence, and furnishes one of the arguments against adopting the 
rule that the bum necessarily speaks of negligence. The cases 
dealing with this question appear in the next paragraph. It was 
held"^ that the doctrine res ipsa loquitur does not apply where the 
burning was caused by X-ray applications by an attendant hired 
by the defendant. This seems to be the correct rule, for the plain- 
tiff should bear the burden of proving both the defendant's neg- 
ligence and the fact that it was the cause of his injury. 

HYPERSENSITIVENESS 

There can be said to be as yet, very grave doubt about 
the existence of any such unusual reaction as is implied 
in the term "hjrpersensitiveness." Certainly the existence 
of such an idiosyncracy is far short of being scientifically 
demonstrated. The only excuse for its discussion in this article 
lies in the rather wide attention which the matter has received. 
There is still current in the cases some discussion as to whether 
there is such a thing as h3rpersensitiveness to the X-ray, although 
that fact has received considerable attention elsewhere, with the 
conclusion that those of lighter complexion are more likely to suffer 
than are those with darker skins, and that certain individuals are 
quite readily burned. The case of Antowill v. Friedman}^^ recognizes 
the existence of such a condition of extreme sensitiveness as ap- 
pearing in one individual out of every two or three hundred. It 
accordingly lays down the rule that burning can not per se be "some 
evidence of negligence," since burning may occur despite the very 
best care, where the subject happens to be. unusually sensitive. 
As a corollary, the court states it to be error to instruct the jury 
that the appearance of a bum casts upon the defendant the burden 
of explanation. This certainly can not be taken to mean that the 
fact of burning and the nature of the bum are not to be taken into 
consideration, but only that this evidence shall not be emphasized 
above other evidence bearing on the injury. Unusual sensitiveness 
of the patient was asserted as a defense in the case of George v. Shan- 
non}^* and the matter seems to have been submitted to the jtiry 

"'Runyan v. Goodrum, supra, note 124. 
^*Supra, note 124. 
^•Supra, note 154. 
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as one of the issues of the case. The same question was raised in 
Hunter v, Burroughs,^^ which case takes the position that it is not 
positively established that there is such a thing as hypersensi- 
tiveness, but says that in order to make out a case upon that theory 
the plaintiff must allege and prove not only the fact of unusual 
susceptibility, but also that this characteristic was known to the 
defendant or could have been discovered by him by a reasonable 
investigation. Argumentatively the court takes the position that 
this condition, if it could be shown to exist, would be a defense to 
any action for injury by burning, where the injury could be at- 
tributed to it. Following the same line and pointing out that a 
ph3rsician is not an insurer of results, it is said, "he is not required 
to take precaution against a peculiar temperament or abnormal 
idiosyncracy of which he has no knowledge and for detecting which 
there is no means. "^*^ He is compelled to look for normal and 
probable results,^** therefore, hypersensitiveness is a defense but 
the burden of proving it falls upon the defendant. There seems 
to be, as yet, no recognized test for determining whether this con- 
dition does exist, save by applying a normal "dose" of X-rays. If 
the patient is burned thereby, it is probably good evidence that 
the patient is unusually susceptible to them.^* There does seem to 
be a much higher susceptibility in the case of old bums or in re- 
peated exposures, in which latter there seems to be a cumulative 
effect. In the Texas case of Hamilton v, Harris^^ the court seems 
wholly to overlook this peculiar cumulative effect of successive 
exposures. In that case there had been three exposures at five 
day intervals. The court argues that there must have been some- 
thing peculiar about the third exposure, saying that nothing hap- 
pened after the first exposing, and nothing after the second, but 
that at the third something different must have happened because 
that one produced a bum. The X-ray Manual of the U. S. Army, 
at p. I20, says, "When an erjrthema dose is reached or approached, 
an interval of three weeks should elapse before again exposing." 
The exact amount represented by a "erythema" dose is there sug- 
gested as somewhat imcertain because of the varying judgment 
of the operator as to what const itutes "a slight temporary redness 
of the sldn." The cumulative ^ects of these bums are indicated 
when it is remembered that the rfEects of burning do not appear 

i^Supra, note 121. 

loHamilton v. Harris, 204 S.W. (Tex Civ. App.)450 (1918). 

i**Hainilton v. Harris, 5«^a,note 124. "The doctors ssy if the man did not 
have a hypersensitive skin and was burned, it would estabhsh negligence, but if 
properly administered and he was burned it would show a hypersensitive skin." 
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at once. Redness may appear as soon as twenty-four hours after 
exposure, or may not appear for a month or more; the average 
period being from three to fifteen days. This cumulative rfEect 
was the chief element of the negligence alleged in Gros^w.iJoWM^^Tn^** 
but it undoubtedly was the basis of noany other actions in which 
it was not specifically mentioned. In view of the existing doubt 
it is dear that no preliminary test of sensitiveness should be required, 
but granting that such a test should ever be made, it may certainly 
be dispensed with in a case in which a physician sends his patient 
to have a radiograph made as an aid to his diagnosis, for in that 
case it should be proper for the operator to assume that the phy- 
sican sending the patient has made all necessary examinations 
before ordering the exposure.^** 

ASSUMPTION OP RISK. 

Assumption of risk of an extremely dangerous agency should not be 
favored. When it becomes necessary to invoke the principle, 
as it may in connection with X-ray exposures, it should not be 
made broader than is necessary. Accordingly, a sound public 
policy permits the patient to assume those risks in exposure which 
arise out of the apparatus and are inherent in it, but no more. The 
patient does not assume the negligence of the operator as a neces- 
sary risk. For that the operator remains liable.** But, con- 
versely, the radiographer is not bound to warn every patient of 
the dangers incident to the exposure, *•• through in cases of grave 
danger it is conceivable that he should be held bound to do so. 

RESPONDEAT SUPERIOR. 

The Roentgenologist**^ or the physician"* who operates the 
X-ray machine usually exercises his independent judgment about 
the manner of applying the rays. For this reason he is in the same 
position as an independent contractor and the patient must have 
his recourse against the radiologist rather than against those who 
solicited his services, unless it appears that the radiologist is a mere 
assistant exercising no independent discretion. In other words 
the radiologist is called into a case as one who exercises an indepen- 
dent professional discretion, and on terms exactly similar to those 

^Supra, note 144. 

^•*Sweeney v. Erving, supra, note 124. 

^Kxross V. Robinson, supra, note 144. Hales v. Raines (191 1) supra, note 

123- 
"•Hunter v. Bunx>ughs, supra, note 121. 
^•Tlunyan v. Goodrum, supra, note 124, 
"■Gross V. Robinson, supra, note 144. 
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under which another physician might be called upon to take charge 
of certain phases of the case or a surgeon to perform an operation. 
But there are cases in which the doctrine must be applied against 
a phjrsician taking an X-ray picture. A company hired a phy- 
sician, against the wish of an employe, and over his protest caused 
an X-ray picture to be made. He was burned in making the pic- 
ture. The court held that as the picture was made for the benefit 
of the company and in a sense by compulsion, the company should 
be liable, the court says: 

"The case is the same, therefore, as if the defendant's 
manager or any other employe has inflicted the injury, 
and the rule respondeat superior applies, rather than the 
law relative to the liabiUty of a physician and surgeon, or 
to the liability of a master who hires a physician to treat 
his servant."i«» 

IMMUNITY, MITIGATION, RELEASE. 

Charitable institutions are said not to be liable to patients for 
injuries by X-ray incurred in the regular course of treatment, but 
this rule of immimity, where applied, does not extend to one not a 
patient. Therefore, z. physician who has brought a patient to a 
hospital for an X-ray examination may recover damages from the 
hospital for bums received by coming in contact with an improperly 
insulated supply wire of the X-ray machine.^^® 

The ordinary rule of damages applies, and the negligent operator 
is held liable for all damages flowing naturally and directly from 
the injury, and there will not be any mitigation of damages by 
reason of the fact that the injured patient leaves the care of the 
ph3^ician who btuned him or because he fails to continue a treat- 
ment prescribed by that physician.*^ 

An unusual release was pleaded in the case of Wheat v. Carter P^ 
An employer hired a physician to treat an injtu^ employe. In 
the process of taking a radiograph of the injtu*ed hand a bum was 
produced. Later, for a consideration, the company secured a 
release of all claims. ' ^n suit was started against the ph3^cian 
for damages, he instituted this equity proceeding to enjoin the 
suit at law, claiming that the cause of action had been extinguished 
by the release. The court applied the New Hampshire rule to 
the effect that whether or not there was a release of the physician 

"•Tones v. Tri-State Tel Co. supra, note 153. 

""Marble v. Nicholas Senn Hospital, 102 Neb. 343, 167 N. W. 208 (1918). 

^^Sauers v. Smits, supra, note 125, 

»»io6 Atl. (N. H.) 602 (1919). 
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wotdd depend upon the demand made upon the company by the 
injured man. Such an avoidance of liability is not to be favored 
and the principle should not be extended beyond those cases in 
which there is a full settlement in good faith with the intention of 
releasing both the employer and the physician. The relation of 
physician and patient existed here, and that relation has heretofore 
been recognized as sufficient to raise a duty which ought not to be 
abrogated by any chance settlement. 

B, Liability from Failure to Use. 

Pot a time the courts were so busy with the matter of the proper 
application of the X-ray in evidence, and so absorbed with the 
dailglers then present in the new appliance, that there appeared no sug- 
gestion that there might be a duty to use the X-ray for any ptupose. 
The first case to raise this question appeared in 1910.^^' In that 
year in the state of Washington, it was sought to predicate neg- 
ligence, in failing to discover a fracture, upon a failure to use the 
X-ray in diagnosis. The ftmction of the X-ray was then well 
understood, and courts in collateral fields were taking judicial notice 
that many fractures could be definitely proved only by this means. ^^* 
Whether it is negligent not to have used toe X-ray in diagnosis 
is a question which must be left to the jury to determine^^* with 
the aid of expert testimony, ^^' though any layman can see that 
the failure to use this apparatus is not negligence in a case in which 
a diagnosis can properly be made without it.^'^ If there is a fluoro- 
scopic examination, it may not be necessary also to naake an X-ray 
picture^^* though the facts of the case probably would, as in the 
case of an injured neck, or even a simple fracture, show that the 
fluoroscopic view was insufficient. In determining the duty to 
use the X-ray, the availability of such machines must be considered^^* 
and the duty involved made commensurate with the .opportunity 

i^Wells V. Ferry Lbr. Co., syWash. 658, 107 Pac. 869, 29 LRA(NS) 426 
(1910). 

"*Ausmus V. People, 47 Colo, 167, 107 Pac. 204, 19 Ann. Cas. 491 
(191 o). Defense: Lack of corpus delicti in fpp^''^ to identify skeleton as Mc- 
Dowell. Claimed that McDowell had said nt; Had broken leg and skeleton 
showed no fracture. Court said: "It is a matter of common knowledge 
that whether in certain cases a limb is broken, though the party of whom 
it is a member may fully bdieve it so, can only be positively ascertained by 
means of a thorough surgical or even an X-ray examination." 

^Wiita V. Nolan, 132 Minn. 128, 155 N. W. 1077, 11 N. C. C. A. 753 and 
note (191 6). 

"•McGraw v. Kerr; supra, note 130. 

ii^Snearly v. McCarthy supra, note 124. DeBruine v. Voskuil, 168 Wis, 
104, 169 N. W. 288 (1918). 

"»Wells V. Ferry Lbr. Co., supra, note 173. 

"•De Bruine v. Voskuil, w/>ra, note 177. 
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to use the X-ray agency.^*® It is clear that we have not reached the 
point though we may be approaching it, where it can be said to be 
negligence as a matter of law not to have employed the X-ray in 
any case. Certainly a physician is not negligent in failing to have 
an X-ray machine in his oflBce. No sharp distinction can be 
be n:iade between the fields in which the X-ray is a necessity and those 
in which it may be dispensed with. In this uncertain borderland, 
the failure to use the X-ray cannot be said to be more than an error 
of judgment in treatment and will therefore not be actionable.^*^ 
There is some suggestion that in case of doubt it is n^ligence not 
to take a radiograph,*** but though the development is distinctly 
in this direction, there is no present basis for such a rule. Accord- 
ingly the entire matter is left to the jury, who in the light of the 
expert testimony which mtt5/, as above indicated, be offered, decide 
which of the three accepted modes of diagnosis should have been 
used.*** The jury must decide whether it was negligence in the 
particular case not to have taken more than one picture in aid of 
diagnosis,*** or whether it was negligence not to have taken sub- 
sequent X-ray pictures to determine how the processes of repair 
were progressing.*** The duty of making such subsequent ex- 
aminations will be the same whether the original diagnosis was 
made with the aid of the X-ray or without it.*** The question of 
diligence in the use of the X-ray appears in a case **' in which there 
was a motion for a new trial based on the allegation of newly dis- 
covered evidence, disclosed by an X-ray picture taken subsequent 
to the hearing. The court said: 



"cVanBoskirk v. Pinto, 99 Neb. 164, 155 N. W. 889, 12 N. C. C. A. 777, and 
note (19 1 5). At this time but few doctors in Omaha owned X-ray machines 
but pictures could be had by paying for them. In Wells v. Feny Lbr.Co. 
(19 10) supra, note 173, there was testimony that the X-ray was used only as a 
matter of extreme care. 

i^McGraw v. Kerr, supra, note 130. Leone v. Booth Steamship Co. 232 
N. Y. 183 (1921), overruhng 189 Api). Div. 185, 178 N. Y. Supp. 620 (1919). 
The master of a vessel is not liable if he fails to have an X-ray examination 
of a sailor's arm upon the advice of a physician that it is unnecessary, but if the 
examination is omitted because of some ulterior reason, the employer is liable. 
He was afraid to keep his agreement to put into port for the X-ray exam- 
ination because the ship was, contrary to British regulations, equipped with a 
wireless outfit. 

>«McCollum v. Barr, supra, note 90. 

^"Nickerson v. Gerrish, supra, note 127 suggests that the tests in the order 
of their value are: (i) X-ray examination (2) Manipulation with patient ether- 
ized, (3) Manipulation without etherization. In that case the defendant chose 
the tlurd and poorest test. Polinos v. Renner, 192 111. App. 416 (1914). 

»«*Wojciechowski v. Coryell, 217 S. W. (Mo. App.) 638 (1920). 

"•Snearly v. McCarthy, supra, note 124. 

i»Cranford v. O'Shea, 75 Wash. 33, 134 Pac. 486 (1913) \ 83 Wash. 508, l45Pac 
579, Ann. Cas. 1916C 1081 (1915). 

i"Van Tinder v. Birmingham R. L. & P. Co., 202 Ala. 474, 80 So. 858 (1919). 
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"It is a matter of common knowledge that in cities the use 
of the X-ray for the discovery and diagnosis of internal 
injuries and abnormal conditions of the human body is of 
common occurrence," 

therefore, although it 
would entail some added expense, such a picture, if worth while to 
upset the finding of the court, should have been worth while as a 
means of revealing the true condition at the time of suit. Therefore, 
due diligence was not exercised in obtaining the evidence. 

In concltasion, it will be noticed that no predictions, regarding 
the future of the X-ray, have been attempted. Lying as it does 
between the two fields of science devoted, respectively, to light 
and electricity, its development is likely to be influenced by an 
advance in either of them. The siuprisrng developments in these 
fields in recent years point with certainty to still further develop- 
ments. Where science leads, the law must follow with open mind, 
endeavoring always to apply new discoveries with full considera- 
ation of their basic nature, rather than in conformity to existing 
technical rules. After something over a quarter of a century con- 
ditions are not greatly changed. Science is still rather too far in 
advance of the law. We may yet with profit return to the first 
X-ray case*®* and find in it the properly receptive attitude which 
the courts must assume and maintain if future discoveries in science 
are to meet with that corresponding reaction in the law, which 
is necessary if a rational development is to be attained. 

iMSmith V. Grant, su^a, note 4. 
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At the meeting of the Board of Trustees on April 29, the resig- 
nation of Professor C. T. Stagg, of the College of Law, was acceptSi 
and Robert S. Stevens was appointed professor of law in his pkce. 
Horace E. Whiteside was appointed lecturer in law and Secretary 
of the College of Law at tiie same meeting. 

Mr. Stevens is a son of the late Frederick C. Stevens, Superin- 
tendent of Public Works under Governor Hughes. He is a graduate 
of Harvard University, 1910, and of the Harvard Law School in 
1913. He practiced law in Buffalo from 1913 imtil 1917, when 
he entered the Second Officers* Training Camp where he received 
the commission of Second Lieutenant in the Field Artillery. Mr. 
Stevens was discharged from the army in March, 1919, and has 
been a temporary member of the Faculty of Law since September, 
1919. 

Mr. Whiteside is a graduate of the University of Chicago in the 
dass of 19 12. While in college he was prominent in athletics, being 
captain of the 1911 University of Chicago football team. After 
graduation, he spent about seven years in teaching in high schools 
and at Earlham College, Indiana, specializing in mathematics, 
Latin and Greek. Mr. Whiteside served two years in the army 
during the war as a captain in the Heavy Artillery, having seen 
active service in France. He will receive his LL.B. degree from the 
Cornell Law School in Jime. He is the present holder of the 
Boardman Senior Scholarship, and his scholastic record in the Col- 
lege has been higher than that of any student for a number of years. 

The addition of one member to the Law Faculty and the intro- 
duction, to a limited extent, of the practice of giving courses in 
alternate years, has enabled the Faculty of the College of Law to 
enrich its curriculum materially by the introduction of new courses 
and the expansion of some courses already given. 
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The new courses to be offered hereafter are as follows: Admin- 
istrative Law and Public OflBcers, Municipal Corporations, Damages, 
Bankruptcy (heretofore given as a brief lecture course only). Interna- 
tional Law, Taxation and Restraints on Business and Industry. 
A number of these courses are called for by developments in the 
field of law within the last decade. This is notably true of the 
courses in Taxation and Restraints on Business and Industry. 

A course called "Problems" is being installed for the first year 
class. The object of this course is the training of students in the 
use of books, analysis of facts, and logical thmking by means of 
the preparation of briefs and the discussion of stated problems before 
members of the Faculty. The work in Procedure is also to be 
expanded to some extent by the discussion of procedure in the 
Federal courts and in other ways. The senior course in Property 
formerly given in 2 hours, is to be expanded into two 2 -hour courses; 
one on Future Interests, and one on Titles to Real Estate. 

The introduction of these new courses necessitates, obviously, 
the application to a limited extent, of the elective system. Here- 
tofore all work in the College has been required. In the future, 
the fundamental subjects will still be required, but about half of 
the work of the second and third years will be elective. This opening 
up of electives is believed by the Faculty to be highly desirable 
in order to enable students to specialize in particular branches of 
law or business to which they wish to devote themselves. 

As the result of these changes, 119 hours of work are offered, 
instead of 90 hours as the curriculum was formerly arranged. 
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Notes and Comment 

Appeal: Effect of reserving dedsicm on a motion for a non-suit 
until after the jury has rendered a YeTdict-GutnbreU v. Clausen^ 
Flanagan Brewery, igg App. Div. (N. Y.) 778, {1922) was a negligence 
action in which the trial court reserved decision on the defendant's 
motion for a non-suit, and, after the jury returned a verdict in 
favor of the plaintiff, granted the motion setting aside the verdict 
and dismissed the complaint on the merits.^ Qq appeal, the Ap- 
pellate Division reversed the decision of the trial cotut and held 
that the verdict of the jury could not be reinstated and judgment 
entered thereon, but that a new trial must be granted. The reason 
given by the Appellate Division for granting a new trial was that 
5ie defendant would be deprived of any right of appeal which he 
might have had, in as mudi as that court could not review a judg- 
ment existing by reason of its own decision and order, and that the 
defendant could not have an appeal to the Court of Appeals on 
the question of the weight of the evidence or the amount of damages, 
they being questions of fact and not of law. 

It would be advantageous to reinstate the verdict of the jury 
and thus eliminate unnecessary litigation in all cases where the 
defendant is not entitled to a new trial. It would seem that this 
could be accomplished in a manner somewhat similar to that exer- 
cised by the West Virginia court in Moss v. Campbells Creek Ry, 
Co} In that case the plaintiff had failed to allege or prove that he 
was the duly appointed administrator, that being an essential element 
of the action. The appellate court reversed the decision of the trial 
cotut for the plaintiff, and remanded with instructions that unless 
issue should be joined within a certain time on the question of 
whether or not the plaintiff was the duly appointed adininistrator, 
judgment should he entered for the plaintiff for the amount of the 
verdict. Thus in the instant case it would seem that the Appellate 
Division might have reversed and remanded with instructions that 
unless the defendant should move for a new trial within a certain 
time that judgment should be entered for the plaintiff for the amount 
of the jury's verdict. 

Section 584 of the Civil Practice Act provides that: "Upon an 
appeal from a judgment or an order, the appellate division of the 
supreme court, or appellate term, to whidi the appeal is taken, 
may reverse or affirm, wholly or partly or may modify, the judgment 
or order appealed from."' It has been decided under this section 
that in case of appeal on the groimd of excessive damages, the 
Appellate Division might order that a new trial be granted unless 
the plaintiff consent to reduce the damages to a specified sum.* 

^Authorized by C. P. A. sec. 459 which is practically the same as Code Civ. 
Pro. sec. 1 187. 
*75 W. Va. 62 (1914), See also Schroeder v. Edwards 205 S. W. (Mo.) 47 (1918). 
•This provision was contained in Code Civ. Pro. sec. 131 7. 
^Nelson v. Ritter, 185 N. Y. Supp. 92 (1920). 

854 
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It has also been held that a judgment for the plaintiff, who was 
bringing several actions against the same defendant, would be 
aflSrmed on condition that the plaintiff would agree to discontinue 
one of those actions.* In view of these decisions, it would seem 
that the Appellate Division would have been justified in granting 
a conditional order which would not have prejudiced either of the 
parties and which might have eliminated an unnecessary trial. 
It is submitted that tmder the suggested procedure, section 
459 of the Civil Practice Act may be a much more useful section 
than under the procedure employed by the court in this case. 

Frederic T. Henry, '2j 

Contract creates status: Liability of person engaged in business 
to non-contracting parties: Lawrence v. Fox doctrine extended. — 

The liberal attitude of the New York Court of Appeals was again 
manifested in the case of Glanzerv, Shepard, 233 N, Y. 236 {iq22)^ 
The plaintiffs bought 905 bags of beans and the seller requested the de- 
fendants, public weighers, to make rettim of the weight to both buyer 
and seller which was done. The buyers paid for the beans on the faith 
of the weight certificate. Upon attempting a resale it was found that 
theactualweightwaslessby 1 1,854 potmds than the weight certified in 
the return. The plaintiffs, original buyers, brought suit against the 
public weighers for the amount overpaid to the sellers because of the 
incorrect weighing. The Court of Appeals allowed recovery against the 
weighers, largely upon the broad ground of the legal duty imposed on 
them to weigh carefully and correctly. 

Judge Cardozo in his clear and able opinion points out that "We 
do not need to state the duty in terms of contract or of privity." 
The law imposes certain duties on everyone and those engaged in 
public callings have duties of a different nature than private in- 
dividuals. Life, itself, **has relations not capable alwajrs of division 
into compartments of water-tight rigidity." The law is a living 
and a practical science which makes inflexible classification of legal 
duties undesirable. It is possible that the "visceral sdiool of ju- 
ristic reaction' '* may have been a contributing element in the decision. 

An analysis of Glanzer v. LeviShepard suggests several grotmds 
for its decision, and also many analogies. The case holds that: (i) 
An existing contract and a relationdiip of a third party with ref- 
erence to the contract creates a duty or liability imposed by law, 
upon the third party. That is, the third party who deals with only 
one of the contracting parties, may still owe certain duties to the 
other party. This result might be termed a three cornered status 
which the contract creates.' (2) "One who follows a common call- 

•Loopesko V. Upham, 187 N. Y. Supp. 195 (1921). 

^Reported in N. Y. Advance Sheets No. 1117, May 27, 1922. 

•Prof. A. M. Kales contends that emotion, "the visceral appeal" to the court is 
a factor in jurisprudence and has found a foothold in advocacy and must be 
recognized and reckoned with. Lecture before Cornell University Law College, 
April 29, 1922. 

•See MacPherson v. Buick Motor Co., 217 N. Y. 382 (1916): Defendant 
motor CO., sold auto to dealer who sold it to plaintiff. Defective wheel collapsed 
and plaintiff was injured. Held that motor co.'s liability was not confined to 
the immediate purchaser, and that it was not absolved from a duty of inspection 
because it bought the wheels from a reputable manufacturer. 

It is a tort for a third party to interfere with the relationship created by con- 
tract. 6 Cornell Law Quarterly 437. 
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ing may come under a duty to another whom he serves, though 
a third may give the order or make the payment."* 

Jurists have preferred to think of individuals rather than groups 
or relations and have often looked with disfavor upon the archaic 
institution of status.^ Sir Henry Maine stated that the evolution 
of law is a progress from status to contract, but in truth his 
dogma is a generalization from Roman legal history only. The 
whole course of English and American law today is in the other 
direction, that is from contract to status. As illustrative of this 
the law of insurance has been taken practically out of the category 
of contract; the duties of public service companies are now re- 
garded as relational, and not contractual as the nineteenth century 
sought to make them. It is significant that progress in the law 
of public service companies has taken the form of abandonment 
of nineteenth century views for doctrines which may be found in 
the Year Books.' 

Many decisions refuse to recognize the common law rule that 
every business is tmder a duty because it is a business and lawjrers 
are generally unaware of sudi a rule. If this common law duty 
was recognized it would obviate the necessity of the continual 
grist of legislation dealing with combinations and monopolies. The 
public mind is now swinging from a philosophy of individualism 
to a philosophy of collectivism which would restore the old rule 
that slU persons engaged in business must serve at reasonable rates.^ 

Many well establiSied analogies support the view taken by the 
New York court. "It is the duty of every artificer to exercise his 
art rightly and truly as he ought."* A surgeon is liable for lack 
of skill and for negligence in caring for a child, though the father 
pays the bill.* The bailee of goods is liable to the owner for careful 
keeping even though depositai with him by someone else." One 
who assumes to act even gratuitously must act carefully if he acts 
at all.*^ The searcher of a title who prepares an abstract at the 
order of a client, is liable to another if he delivers the abstract to 



^Quoted from principal case which cites: I Street, Foundations of Legal Lia- 
bility, pp. 187-188; Bohlen, The Basis of Aflfirmative Obligations in the Law of 
Tort, 44 Am. L. Reg. N. S. 209, 218, 293, 294; 3 Holdswortii, History of English 
Law, p. 332. 

•See Holland, Jurisprudence (12th ed.) pp. 142-143 for "The Test of a Status." 

•Pound, The Spirit of the Common Law, pp. 28-29. 

business Jurisprudence by E. A. Adler, 28 Har. L. Rev. 135; Origin of Public 
Service Duties bv C. K. Burdick, 1 1 Col. L. Rev. 514. 

•Fitzherbert, Abr., Trespass sur U Case, 94d, quoted by Bohlen, supra, note 4 

p. 293. 

•Gladwdl V. Steggall, 5 Bing. N. C. (Eng.) 733 (1839); also see Pippin v. 
Sheppard, II Price (Eng.) 400 (1822). 

"Bailments, 6 C. J. sees. 112-113. 

"Coggs V. Bernard, 2 Ld. Raymond (Eng.) 909 (1703) ; Kent, Ch. J. in Thome 
V. Deas, 4 Johns. (N. Y.) 84, 96 (1809); P^ty is liable for misfeasance but not 
nonfeasance of gratuitous act. Willes, J., in Skelton v. L. & N. W. Ry. 0>., 
L. R. 2 C. P. (Eng.) 631, 636 (1867): holding that mere failure to perform a self- 
imposed duty is not actionable negligence. "If a person tmdertakes to perform 
a voluntary act, he is liable if he performs it improperly, but not if he n^lects 
to perform it." 
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induce action on the faith of it." The bounds of duty are constantly 
enlarged by knowledge of a prospective use.^' The casual response 
to a request made in mere friendliness or courtesy is to be distin- 
guished from the deliberate certificate, indisputably an "act in the 
law"" intended to sway conduct. In the principal case, the defen- 
dants intended that the plaintiffs shotdd act upon the weight re- 
ports supplied by them." A further analogy is fotmd in the de- 
cisions which treat the sender of a telegram as the agent of the 
recipient." The duty theory has often been emphasized as ap- 
plying to telegraph companies.^^ Their obligations spring from 
the same sources as carriers. One of their plainest obligations is 
to transmit the exact message received. Liability may be imposed 
upon a master for wrongful acts of a servant; and a principal is 
liable for torts of his agent committed within the scope of the 
agent's authority. 

The New York court favors an extension of the doctrine of Law- 
rence V. Fox^^ as amplified in Seaver v. Ransont^^ and wotdd extend 
even further the rule that the beneficiary of a contract, to which 
he is not a party may sue upon it.*® 

"Brown v. Sims, 22 Ind. App. 317 (1899); Western Loan Co. v. Silver Bow 
Abstract Co., 31 Mont. 448 (1904); Economy Bldg. Assn. v. West Jersey Title 
Co., 64 N. J. L. 27 (1899); Lawall v. Gorman, 180 Pa. 532 (1897); Denton v. 
Nashville Title Co., 112 Tenn. 320 (1903); Anderson v. Spriestersbach, 69 
Wash. 393 (1912); Murphy v. Fidelity Abstract Co., 114 Wash. 77 (1921); cf, 
Scholes V. Brook, 63 L. T. N. S. (Eng.) 837, 838; aflfd. 64 id. 674 (1891). 

There are decisions that a lawyer who supplies a certificate of title to a client is 
not answerable to a third person whom he did not mean to serve. Savings 
Bank v. Ward, 100 U. S. 195 (1879); cf. Day v. Reynolds, 23 Hun (N. Y.) 131 
fi88o); Glawatz v. Peoples Guaranty Search Co., 49 App. Div. (N. Y.) 465 
(1900). 

"Mac Pherson v. Buick Motor Co., supra, note 3 ; Brett, M. R. in Conventry v. 
Great Eastern Ry., L. R. 1 1 Q. B. D. (Eng.) 776, 780 (1883) ; cf. Bank of Batavia 
v. N. Y., L. E. & W. R. R. Co., 106 nTy. 195, 199 (1887). 

"Pollock, Principles of Contract (9th ed.) p. 3: "The agreement must be, in 
our old English phrase, an act in the law: that is, it must on the face of the 
matter be capable of having legal effects.'' 

An action does not so readily lie for an interference with an expectancy as 
with a contract. 6 Cornell Law Quarterly 437, 439. 

"Careless words may create liability; Le Lievre v. Gould, (1893) I Q. B. D., 
(Eng.) 491; Pollock, Law of Torts (nth ed.) pp. 301, 302; Jeremiah Smith, 
Liability for N^Ugent Language, 14 Har. L. Rev. 184, 195. 

Careless performance of a service may create liability. C/. Corey v. Eastman, 
166 Mass. 279, 287 (1896 )where architect was held liable for negligent and errone- 
ous statements. 

^•Wolfskehl v. W. U. Tel. Co., 46 Hun (N. Y.) 542 (1887); MiUiken v. W. U. 
Tel. Co., no N. Y. 403 (1888). 

^'Public Interest and Damages, 3 Southern L. Q. 16, 40, collecting cases; 
Reese v. W. U. Tel. Co., 123 Ind. 294 (1889); Mc Peek v. W. U. Tel. Co., 107 
Iowa 356 (1899); Mc Leod v. Pacific Tel. Co., 52 Ore. 22 (1908) and see note in 
15 L. R. A. (N. S.) 810. 

i«20 N. Y. 268 (1859). 

^*See 4 Cornell Law Quarterly 53 for a complete note on Seaver v. Ransom, 
224 N. Y. 233 (191 8), p^ivin^ the history of the Lawrence v. Fox rule and pointing 
out the law in other jurisdictions and the tendency in New York. 

*»See Rector v. Teed, 120 N. Y. 583 (1890); also De Cicoo v. Schweizer, 221 
N. Y. 431 (1917). 

In the De Cicco case, a father in consideration of the fact that an Italian Coiuit 
was engaged to marry his daughter, promised the husband to pay a certain sum 
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In the instant case of Glanzer v. LeviShepard there was a law- 
imposed duty upon the defendants who were public weighers to 
weigh carefully. However the court admittedly, did not base its 
decision solely on the fact that the defendants were engaged in a 
public calling. It was intimated that perhaps the contractual 
status of the parties would have been sufficient. The court stated: 
'The plaintiffs' use of the certificates was not an indirect or col- 
lateral consequence of the action of the weighers. It was a con- 
sequence which, to the weighers' knowledge, was the end and aim of 
the transaction." This duty was owed not only to the immediate 
employer but also to those whom the defendants knew would reg- 
ulate their conduct upon the basis of the act of weighing. The 
law looked at the negligent act of the defendants and said: Thou 
art weighed in the balances, and found wanting.*^ The decision seems 
clearly proper which holds that the defendants must exercise dil- 
igence not only to him who ordered, but to him also who relied. 

Barton Baker, '22 

Contracts: Liquidated damages or penalties. — ^When the parties 
to a contract stipulate in the contract that, in case the contract is 
broken, the one who breaks it shall pay the other party a certain 
sum, the courts will enforce that provision if it is a stipulation for 
liquidated damages, but will not enforce it if it is a penalty.^ When 
the contract is such that its breach would result in damages diffi- 
cult or impossible to ascertain, the courts are inclined to con- 
strue the stipulation as one for liquidated damages imless the amount 
set is unreasonable or tmconscionable.* The question raised by 
Hackenheimer v. Kurtzmann, igS App. Div. {N. V.) 6gi (1Q21), is, 
should the reasonableness of the amount depend upon the situation 
of the parties at the time the contract was made, or shotdd it be 
considered in view of subsequent events? 

In Hackenheimer v. Kurtzmann the .plaintiff had paid Louis Kurtz- 
mann $130,000 for an established business of manufacturing and 
selling pianos, operating tmder the name of Christian Kurtzmann 
& Co. Louis and Anna Kurtzmann contracted that they 'Vould 
not directly or indirectly interfere with the good will of the corpo- 
ration by the use of the name 'Kurtzmann' in connection with the 
manufacture and sale of pianos or piano supplies within ten years 
from the date of contract, and defendant Christian Kurtzmann 
agreed to like conditions for five years." There was a stiptdation 
setting $50,000 as the amount of "liquidated damages." About 
seven months before Christian's five years expired, he formed a 
company, of which he was the sole owner, called Christian Kurtz- 
mann, Inc., for the purpose of making and selling pianos. The 

annually to daughter. Husband and daughter (his wife) assigned contract. 
Action by assignee to recover an tmpaid installment. Held, there was considera- 
tion for promised payments and although promise was to husband, it was in- 
tended for benefit of daughter and when it came to her knowledge, she had a right 
to adopt and enforce it. See criticism of case by Prof. Reese in 3 Cornell Law 
Quarterly 137. 

"Daniel 6:27 

^2 Williston, Contracts, sees. 775 & 776. 

*i Sedgwick, Damages, (9th ed.) sec. 416. 
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company did not actually do business until after the five years 
had expired, but Louis Kurtzmann later assumed the manage- 
ment of the business while his son Christian was in the army and 
within the ten year period within which he agreed not to use the 
name Kurtzmann in connection with the manufacture and sale of 
pianos. The business was unsuccessful and lasted only about 
two years, during which time it made no pianos and sold only four- 
teen, while the plaintiff's business was making and selling about 
5000 a year, so that the plaintiff sustained little or no actual damage. 
An action was brought for the $50,000 as liquidated damages. The 
Fourth Department of the New York Appellate Division reversed 
a judgment for the defendant, two of the five judges dissenting. 

The refusal of the courts to enforce penalties for breach of con- 
tract had its origin in equity. Penal bonds were once extensively 
used to avoid the prohibition against taking interest on loans. After 
it became legal to take interest, courts of equity began to give relief 
from the penalties, making the person pay only the exact debt or 
amount of damages due. By Stat. 8 & 9 Wm. Ill courts of law were 
given the same authority to relieve from penalties that courts of 
equity exercised and were required to prohibit the recovery of more 
than the amotmt of damages actually sustained.* It appears, 
therefore, it was no longer the policy of the law to punish a person 
for breaking a contract, for a breach of contract is neither a crime 
nor a tort, and the courts would not allow a person to be forced to 
perform a contract by being put in fear of punishment for failure 
to perform. The object of giving damages for a breach of contract 
is to put the injured party in as good a position as he would have 
been in if the contract had been performed; that is, to give him a 
just compensation for his loss by the breach.* In stipulating for 
liquidated damages, the parties must not lose sight of the principle 
of compensation.* 

Although courts have been quite consistent in refusing to allow 
contracts to operate to enforce penalties, they have persistently 
attained that result imder a pretense of enforcing the intention of 
the parties. The true reason for these decisions must be found in 
the history of the doctrine and in the results of the decisions, not 
in the reasons given by the courts in support of the results. This 
situation was recognized in Bagley v. Peddie,^ in which Shankland, 
J., said, * 'Although the courts have uniformly conceded to parties 
the right to fix the amount of damages in advance of the breach 
of the contract, and at any sum, however disproportionate to the 
real damages, they shall see fit, and have likewise conceded that 
it is a question of intention, to be derived from the scope and 
tenor of the agreement, yet, when the judicial mind has act«l upon 
this dass of cases, it is evident how repugnant it has been to enforce 

*3 Blackstone, Commentaries, p. 434; i Williston, Contracts, sec. 775, quoting 
Penalties and Forfeitures, 29 Har. L. Rev. 117, 125. 

*Myer v. Hart, 40 Mich. 517 (1879); i Sedgwick, Damages, (9th ed.) sec. 
406. 

•Seidlitz v. Auerbach, 230 N. Y. 167 (1920). 

•16 N. Y. 469 (1857). 
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them according to the plainly expressed language of the contracting 
parties. Hence have sprung up a series of artificial rules peculiar 
to contracts of this character, which, while they ostensibly profess 
to comply with the fundamental canons of construction appertain- 
ing to the legal science, contrive to contravene them by artificial 
distinctions and limitations."^ 

It has been said that the reasonableness of the amount must be 
looked at from the time the contract was made so that the intent of the 
parties could be determined.* If the intent of the parties is not the 
controlling feature, that reason ceases to exist. It is said that the 
courts must enforce the intent of the parties and that they can not 
make better contracts for the parties than they made for themselves.* 
In regard to that Story says, ** If it be said that it is his own foUy 
to have made such a stipulation, it may equally well be said that the 
folly of one man cannot authorize gross oppression on the other 
side.''^® It is argued that if the amount seems reasonable at the 
time the stipulation is made, fluctuations from it are as likely to 
be one way as the other.^^ That is true; but is it desirable to aJlow 
the contract to operate as a gambling contract, sometimes enabling 
the injured party to recover far more than he deserves as a fair 
compensation for his injury, sometimes forcing him to accept far 
less? It is also claimed that the recovery of the stipulated amount 
will be allowed because the actual danmge is hard to prove." Sup- 
pose that at the making of a contract it was perfectly conceivable 
that the amount of damage resulting from a breach wotdd be about 
$500,000 and that, after a breach of the contract had occurred* 
the amount, although diflBcult to prove at all and impossible to 
ascertain with exactness, probably did not exceed $50. Should 
the injured party recover $500,000 or not to exceed $50? 

The statement that whether or not the stipulated amount is 
liquidated damages or a penalty "depends upon the intention of 
the parties as disclosed by the situation and by the terms of the 
instrument"^* has been made so often in one form or another that 
apparently some courts have lost sight of the real reasons under- 
lying the decisions in these cases and have come to believe that the 
intent of the parties actually does control. As long as they are 
dealing with the common tjrpes of this class of cases, in which there 
is ample authority for distorting the clear meaning of the parties, 
if necessary, their decisions readi the proper results. When, how- 
ever, they start to apply this rule of intent to a type of case such as 
the Hackenheimer case, for which there are few precedents, they are 
likely to arrive at results both unjust and contrary to the true 
principle and to the real reason underlying the refusal to enforce 
what amotmts to a penalty. 

^See also i Sedgwick, Damages, sec. 406. 

•Baltimore Bridge Co. v. U. K. & E. Co., 125 Md. 208 (1915). 

•District of Columbia v. H. & H. Co., 30 App. D. C. 270 (1908). 

^•Story, Equity Jurisprudence, (14th ed.) sec. 1728. 

"Blackwood v. Liebke, 87 Ark. 545 (1908). 

"Clydebank E. & S. Co. v. Castaneda, L. R. (1905) A. C. (Eng.) 6. 

"Caesar v. Rubinson, 174 N. Y. 492 (1903). 
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Apparently it is this supposed doctrine of intent that has misled 
the court in the Hackenkeimer case. It would seem that the dis- 
senting judges reached the right result. Although they, also said, 
"The intent of the parties in agreeing upon liquidated damages is 
to be interpreted as of the date of the contract, not as of its breach," 
they also said in the same sentence, "It would be shocking to the 
conscience of a court of equity to hold that the parties contemplated 
that liability for the full amount should follow as a result of a slight 
infraction or partial breach of the contract ; or that the court would 
undertake to enforce any such unconscionable agreement." In 
other words, they said that the intent of the parties governed, and 
then disregarded the actual intent of the parties on the assumption 
that the parties could not have intended anything unreasonable. 

If the actual intent of the parties does not govern and if the 
correct principle is that a person shall not be punished for breaking 
a contract, but should only be made to give the injured party a 
fair compensation for his loss, as claimed above, the question in any 
particular case is, "Would the enforcement of this provision of the 
contract operate as the enforcement of a penalty?" If it would, 
it should not be enforced. The injured party then would be al- 
lowed to collect only his actual damages. 

English authority holds that if the parties made a genuine pre- 
estimate of the dainages which was not unreasonable at the time 
it was made, the sum named is stipulated damages and can be 
recovered.** American authority is about equally divided." 

William K, Laidlaw, '24 

Contracts: Validity of agreements to influence legislative or 
executive action. — ^The point of view from which the New York 
courts regard the problem presented by suits to recover for service 
rendered tmder a contract to influence govermental action is made 
dear in the case of McCraith v. Buss, iq8 App. Div. (N.Y,) 524 

**Clydebank E. & S. Co. v. Castaneda, supra, note 12; Webster v. Bosanquet, 
L. R. (1912) A. C. (Eng.) 394. 

^Accord: United States v. Bethlehem Steel Co., 205 U. S. 105 (1907); United 
States V. Alcom, 145 Fed. 995 (1906); Turner v. City of Freemont, 170 Fed. 259 
(1909) ; Blackwood v. Liebke, supra, note 1 1 ; District of Columbia v. H. & H. Co. 
supra, note 9; Baltimore Bridge Co. v. U. R. & E. Co., supra, note 8. These 
cases should be carefully distinguished from cases such as Sun Printing & Publish- 
ing Assn. V. Moore, 183 U. S. 642 (1902), in which it does not appear that the 
amount stipulated was grossly in excess of the actual damages, so that much of 
what was said in that case on this subject was dicta. Contra : Quinn v. United States, 
99 U. S. 30 (1878); Gay Manuf. Co. v. Camp, 65 Fed. 794 (1895); Northwest 
Fixture Co. v. Kilboume & Clark Co., 128 Fed. 256 (1904)^ The Colombia, 197 
^ " -«-«** _^_ r V ^ .Rollins, 

L Dunn V. 

^ , .^ .. ..... -an amount 

named in an agreement is to be considered as Uquidated damages or as a penalty 
is not to be determined bv events subsequent to the making of the agreement, 
for it is obvious that if that were so, the greater the neglect of the defaulting 
party the better position he would occupy." That rests upon the assumption 
that the law aims at the punishment of the party who breaks the contract rather 
than at compensation of the injured party. The case admits, however, that 
"if no damage is sustained, the provision of a contract for liquidated damages 
will be regarded as a penalty." But see also McCann v. City of Albany, 158 
N. Y. 634 (1899). 
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(ig2i). The plaintiff in this case had acted as defendant's agent 
in procuring a contract with the United States government for the 
manufacture of garments. Parol evidence, offered to show that 
the written agreement between the plaintiff and the defendant was 
intended to be performed by exerting improper influences over govern- 
mental officials, had been rejected in the court below. In asserting 
the competency of this evidence, the Appellate Division points out 
that the Federal rule "that any agreements for commissions in 
obtaining contracts from the government are against public policy 
and cannot be enforced" because such agreements, while not con- 
templating any improper methods in their performance, have a 
tendency toward such results, is not followed in New York, and the 
test is rather whether the parties, at the time of the making of the 
contract, contemplated that corrupt means should be employed in 
its performance. Parol evidence was held admissible as showing 
whether a corrupt intent was or was not actually present in the 
minds of the parties at the time the agreement was made. 

How to escape giving recognition to contracts for "lobbying" 
services and various forms of bribery and corruption and yet not 
to refuse to allow agents to recover for legitimate services in securing 
governmental contracts or for professional services properly rendered 
in drafting and introducing measures, is a problem which the courts 
have solved very satisfactorily as far as practical results are con- 
cerned, but not without wide differences of opinion as to the rules 
of law that should apply. 

The United States Supreme Court adopted, as early as 1853* 
the test of the tendency of a contract as a means of determining 
whether it is void as against public policy. In Tool Co. v. Morris^ 
the following sweeping doctrine was advanced. "All agreements 
for pecuniary considerations to control the business operations of the 
government, or the regular administration of justice, or the appoint- 
ments to public offices, or the ordinary course of legislation are 
void as against pubUc policy, without reference to the question wheth- 
er improper means are contemplated or used in their execution. 
The law looks to the general tendency of such agreements; and it 
closes the door to temptation, by refusing them recognition in any 
of the courts of the country." The Supreme Court has since, with 
some caution, appUed this test to widely different cases, but has 
not always followed the extreme view of Tool Co, v. Norris. The 
rule, as now applied, is stated by Mr. Justice Holmes,* "Contracts 
that obviously and directly tend in a marked degree to bring about 
results that ihe law seeks to prevent cannot be made the ground 
of a successful suit." Within this class of outlawed contracts the 
court has included: (i) agreements for other than legitimate pro- 
fessional services in preparing and proposing legislation,* (2) contracts 
fox personal solicitation of government officials or legislators,* 

^Marshall v. Baltimore and Ohio Railroad Co., 57 U. S. (16 How.) 314 (1853). 

»2 Wallace (U. S.) 45 (1864). 

«Sage V. Hampe, 235 U. S. 99 (1914). 

<Trist V. Child, 88 U. S. 441 (1874). 

"Oscanvp," v. Arms Co., 103 U. S. 261 (1880). 
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(3) agreements to sell to the government for a contingent fee,« 

(4) other contracts which contemplate or tend directly toward 
the use of secret and improper means of influencing governmental 
action. Contracts for purely professional and legitinnate services 
in influencing legislation, even though based on a contingent fee, 
are not necessarily void as against public policy/ but if the 
contingent fee is in the form of a lien on a claim against the govern- 
ment, to take effect on the successful prosecution of the claim, such 
lien is void by statute.* 

As intimated in the case at hand, the New York courts do not 
follow the Federal rule in cases of conMnerdal contracts. The 
weight of authority in New York is clearly in support of the doc- 
trine that only those contracts which actually contemplate illegal 
acts in their performance are void. This view was apparently 
taken even in regard to contracts to introduce legislation in the 
early case of Harris v. Roofs Executors,^ where the court held that 
a contract providing for personal solicitation of legislators in order 
to influence their official action w £s void. The view of the co; 
is that such personal solicitation is a practice opposed to public 
policy. This interpretation is supported by the cases cited in the 
opinion. Later cases state the doctrine more clearly.*® Russel 
V. Burton}^ was a case where a contract to draft and present a bill 
was admitted to have a tendency to induce personal interviews and 
tmlawful solicitation, and those results were shown to have followed, 
but the court upheld the agreement on the ground that it was not 
clearly shown that the parties, at the time, contemplated illegal 
acts in its performance. 

Just as this doctrine seemed to be establishing itself firmly in 
New York State, the Court of Appeals, in the case of Mills v. MillSy^ 
declared squarely in favor of the strict federal rule. Cases decided 
soon after, however, seem to show a distinct tendency to revert 
to the more liberal rule of the early cases.** But in Vecusey v, Allen}^ 
a case of a contract by which the plaintiff acquired a pecuniary 
interest in the result of a government investig:ation in which he was 
the prosecuting witness, the court checks this tendency abruptly 
and declares the contract void, "because the plaintiff voltmt^y 

•Hazelton v. Sheckells, 202 U. S. 71 (1905); Crocker v. United States, 240 

u. s. 74 (1915). 



'Stanton v. Embrey, 93 U. S. 548 (1876). 
•Trist V. Child, supra, note 4; Nu 
•10 Barb. (N. Y.) 489 (1851). 



•Trist V. Child, supra, note 4; Nutt v. Knut, 200 U. S. 12 (1905). 



^•Sedgwick v. Stanton, 14 N. Y. 289 (1856). 

"66 Barb. (N. Y.) 539 (1867). 

"40 N. Y. 543 (1869). This was a case of an executory agreement, and it 
might be argued that liie court ado]pted this rule merely in order to prevent the 
necessity of enforcing a contract wmch woidd probably tend to produce object- 
tionable practices, but several later cases in the same court and m the Supreme 
Court adopt the rule of Mills v. Mills as to fuUy executed contracts. Atcheson v. 
Mallon, 43 N. Y. 147 (1870); Richardson v. Crandall, 48 N. Y. 348 (1872); 
Harris v. Simonson, 28 Hun (N. Y.) 318 (1882); Carey v. The Western Union 
Telegraph Co., 47 Hun (N. Y.) 610 (1888). 

"Southard v. Boyd, 51 N. Y. 177 (1872); Chesebrough v. Conover, 140 N. Y. 



382 (1893). 
"173 N. Y. 359 (1903). 
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acquired a pecuniary interest in the result of the investigation, 
which might subject not only him, but through him others, to the temp- 
tations and allurements which human experience has proven to be 
potent in sacrificing sound morality and honesty to that greed and 
cupidity which not infrequently beget perjtuy, bribery and other 
moral delinquency, incompatible with the public weal." This 
doctrine, however, was evidently meant to apply only to cases of 
contracts to influence legislative action. In a series of cases de- 
cided shortly afterwards the distinction was clearly drawn between 
such agreements and those in which there was a promise to sell 
goods to the government or obtain public contracts. In the latter 
class of cases the liberal rule was held to apply, and only such con- 
tracts as actually contemplated the doing of an illegal act were 
held void." This distinction has been followed in the cases to date," 
and thus we have in New York the federal rule that contracts tend- 
ing towards objectionable acts are void, applied to cases of attempts 
to influence legislation, while agreements to obtain contracts 
from the government are not void unless the parties actually con- 
templated some illegal act to be done in performing the agreement. 
Under this rule, as in the United States Supreme Court, "lobby- 
ing" contracts" and all contracts for personal solicitation to influence 
legislative and executive action are void," as are other contracts 
which tend to result in the exertion of secret or corrupt influence 
over legislation," but contracts for purely professional services in 
introducing and explaining legislation before the proper committees 
or the legislature as a whole are not invalid, even though the services 
are paid for by a fee contingent on the success of the legislation.*** 
On the other hand contracts to sell to the government on conamission 
are not invalid in New York as in the federal courts, and even 
though the agent hired has special qualifications of a personal or po- 
litical nature which would make it very easy for him to exert an 
improper influence in securing such contracts, the agreement of 
agency is upheld where no such influence is shown to have been 
actually contemplated by the parties.*^ But proof of illegal acts 
done imder a contract is allowed as evidence of an intent of the 
parties that such acts should be done. The result is that where 
personal influence is used in securing orders from the government 

"Swift V. Aspdl, 40 Misc. (N. Y.) 453 (1903); Drake v. Lauer, 93 App. Div. 
(N. Y.) 86 (1904), afiirmed 182 N. Y. 533 (1905); Dunham v. Hastings Pave- 
ment Co., 189 N. Y. 500 (1907), affirming 56 App. Div. (N. Y.) 244, 57 App. 
Div. (N. Y.) 426, and 118 App. Div. (N. Y.) 127. 

^•Beck v. Bauman, 187 App. Div. (N. Y.) 774 (1919). But see Chard v. 
Ryan-Parker Construction Co., 182 App. Div. (N. Y.) 455 (1918), in which it is 
suggested that the distinction may be based rather on the question whether the 
contract is executory or executed. 

"Mills V. Mills, supra, note 12. 

"Harris v. Roof's Executors, supra, note 9; Atcheson v. Mallon, supra, 
note 14. 

"Mills V. Mills, supra, note 12; Veazey v. Allen, supra, note 14. 

«»Chesebrough v. Conover, supra, note 13. 

"Lyon V. Mitchell, 36 N. Y. 235 (1867); Cummins v. Barkalow, 4 Keyes 
N. Y.) 514 (1868); Southard v. Boyd, supra, note 13; Swift v. Aspell, supra^ 
note 15; Dunham v. Hastings Pavement Co., supra, note 15; Beck v. Bauman, 
supra, note 16. 
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the jury is very likely to find that this influence was counted on 
by the principal and a consideration for hiring that particular 
agent. 

Modem authority inclines strongly to the New York view as 
to the validity of agreements to obtain government contracts.** 
Moreover, in some cases where the tendency of the agreement is 
still used as the test of its validity the courts relax the doctrine by 
declaring void only such contracts as necessarily tend toward cor- 
rupt action.** Even in cases of agreements to influence legislation 
the trend of modem opinion would seem to be toward the more 
liberal view which declares such a contract void only on some show- 
ing of actual intent of the parties that improper means should be 

A study of the cases shows that the difference between the two 
tests is largely one in principle rather than in practical restdts. 
In neither case is a man allowed to recover pay for his own corrupt 
acts. And in both cases a man naay recover for legitinaate services 
rendered on a valid contract. The inclination toward the more 
liberal rule seems reasonable, since the presence or absence of a 
vicious tendency is at best a rather indefinite and shifting test 
to apply in determining what contracts are agaist public policy, and 
necessarily must be used with cautious limitations. 

The objection to the modem rule sometimes advanced, that 
contracts which are really meant for a corrupt purpose may be made 
to outward appearances perfectly innocent, is overcome by allowing 
proof of illegal means actually employed as evidence of intent. On the 
other hand the "tendency" rule, strictly applied, would throw out 
of court the honest man who enters into and performs, with un- 
impeachable integrity, a contract which might lead a weaker man 
into the use of corrupt methods, while the liberal rule encourages 
men to honesty in sudi situations by allowing the man who success- 
fully resists temptation to recover for his services. 

F. C. Root '24. 

Contracts: What constitutes consideration: Effect of new promise 
on Statute of Limitations. -/« Briggs v. Miller, 186 N. W. {Wis.) 
163 {1922) the complaint alleged in substance that defendant, who 
about 1895 was president of the O. E. Miller Hernia Treatment 
Co., later became a lecturer on applied psychology. To create an 
impression of his honesty, necessary in his new occupation, he 
"caused to be published to the world" an offer that if anyone had 
ever lost any money through his previous business transactions, 
he wotdd, on proof of such loss, repay it in full. Plaintiff, hearing 
of this, presented a promissory note for $1200 given to him in 1895 

"Bush V. Russel, 180 Ala. 590 (1913); Reinhard v. Grand Rapids School 
Eqtupment Co., 211 Mich. 165 (1920); Obenchain v. Ransome-Crummey, 69 
Ore. 547 (1914); Houlton v. Nichol. 93 Wis. 393 (1896); 17 Col. L. Rev. 346. 

"Anderson v. Blair, 202 Ala 209 (1918); Lewy v. Standard Plunger Elevator 
Co., 296 111. 295 (1921); Barry v. Capen, 151 Mass. 99 (1890); Adams v. East 
Boston Co., 236 Mass. 121 (1920); Wright v. Fishell, 92 N. J. Eq. 508 (1921). 

"Schweppe v. Sandberg, 195 Pac. (Cal.) 454 (1920); Spaulding v. Maillet, 
57 Mont. 318 (1920); Herrick v. Barzee, 96 Ore. 357 (1920). 
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by the O. E. Miller Hernia Treatment Co., indorsed by the defendant 
personally, and payable a year from that date. No part of the 
note had been paid and plaintiff demands payment in accordance 
with defendant's new promise. Defendant admitted the correctness 
of the note but refused payment. 

The cotart held that since plaintiff was relying not on the new 
promise as waiving the bar of the Statute of Limitations/ which the 
defendant interposed as a defense to payment, but on the new cont- 
tract formed by plaintiff's acceptance of defendant's new offer, 
it would sustain defendant's demurrer that no consideration was 
shown for defendant's promise. 

The court accepts the common* definition of consideration as "det- 
riment incurred by the promisee, or benefit received by the prom- 
isor at the request of the promisor." It decides, however, that 
the benefit which defendant might derive from plaintiff's act, which 
plaintiff contends was real since it gave defendant an opportunity 
to prove his sincerity and improve his financial standing thereby, 
would have proceeded "not from the act performed in acceptance 
of the offer but rather from performace by defendant of his promise." 
Further the court held there was no detriment to plaintiff from 
his acceptance of defendant's offer, for his act was merely tiiat of ac- 
ceptance and "if mere trouble involved in acceptance amounted 
to consideration, in every conceivable offer and acceptance there 
would be consideration." Manifestly this reasoning is not correct. 

Though a moral obligation did not constitute consideration after 
Edsiwoal V, Kenyon,* from its beginning consideration has been 
applied in the wide and not in the narrow sense.* The historical 
reasons we need not go into.* What is detriment to the promisee 
and what is benefit to the promisor the courts have decided not 
in the actual but the legal sense. So anything that the promisee 
does in consequence of promisor's offer has been held a detriment 
if he was not legally bound to do that thing.' And anything that 
promisor requests is prima facte a benefit to him or he would otherwise 
not request it.^ There are various cases where in fact an actual 

»Wis. Compiled Statutes, 1921, sec. 4222 (3); "An action upon any other con- 
tract, obligation or liability, express or implied, except those mentioned in the 
last two preceding sections must be brought within six years, after the action 
accrues.*' 

•Anson, Contracts (11 ed.) pps. 60, 100; Drovers* Nat'l Bank v. Tichenor, 156 
Wis. 251 (19 14) and cases there cited. 

•i I A. & E. (Eng.) 438 (1840). For general discussion of this topic see Parsons, 
Contracts (8 ed.) p. 432. By the general rule in the U. S. a moral obligation will 
not support a promise; Mills v. Wyman, 3 Pick. (Mass.) 207 (1825); Frear v. 
Hardenbergh, 5 Johns. (N. Y.) 273 (1810). 

*Anson, Contracts (11 ed.) p. loi. 

•Ames, Two Theories of Consideration, 12 Harv L. Rev. 515; 13 Ihid. 29; i 
Minn. L. Rev. 383. 

•Bainbridge v. Firmstone, 8 A & E (Eng.) 743 (1838); Haigh v. Brooks, 10 
A & E (Eng.) 309 (1839). 

^Bainbridfge v. Firmstone, supra^ note 6; In Haigh v. Brooks, supra^ note 6, 
p. 320 : "Both being free and able to judge for themselves, how can defendant be 
justified in breaking this promise by discovering afterward that the thing in 
consideration of which he gave it did not possess ttie value which he supposed to 
belong to it? It cannot be ascertained that the value is what he most r^arded. 
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benefit was held a legal detriment, an acttial detriment a legal 
benefit.* In the naatter of benefit a mere expectation, or hope, or a 
contingent benefit, is held sufficient consideration, as, for example, 
the expectation of advantage or profit from the thing promised.* 
It need not have money value. ^® 

In the principal case the defendant is prima facie asstimed to 
have benefited from plaintiff's performance of the act requested by 
him. Plaintiff can assume from the request that his performance 
will be a benefit to defendant. That defendant did not take ad- 
vantage of the opportunity presented him by plaintiff's performance 
of his request to translate that performance into a ben^t for him- 
self can not make plaintiff's act, consisting of giving him that op- 
portunity, any less a benefit to hin. If the consideration requested 
for a certain act were $1000, would the subsequent throwing of 
that $1000 by the promisor into a well make the giving of it any 
less a benefit to him?" 

Furthermore, there was clearly a legal detriment in this case. 
It is analagous to the reward cases where on receipt of information a 
certain reward is promised." The promisee is under no legal duty 
to' supply the information. By doing the act at the request of lie 
promisor he suffers a legal detriment. Nor is detriment a matter 
of degree, — any legal detriment is sufficient." Even if by supply- 
ing the information a benefit other than the reward will redound to 
the promisee he will still recover the reward for the information. 

In the instant case the legal detriment to the promisee in doing 

He may have had other objects and motives and of their weight he was the only 
judge.'' Similarly Holz v. Hanson, 115 Wis. 236 (1902) where the court said 
(p. 238) :"Law usually does not weigh quantum dt consideration but allows part- 
ies to be the sole judges of the benefits to be derived from their bargains." It is 
worthy of note tnat this case is one of those cited by the prindp^ case on the 
definition of consideration. The results arrived at in the two cases are never- 
theless opposite. 

•Hamer v. Sidway, 124 N. Y. 538 (1891) not smoking at promisor's request 
called a detriment; Hoshor v. Kautz, 19 Wash. 258 {1%^) attending college at 
promisor's request 



•13 C. J.p.318; Newhall v. Paige. 10 Gray (Mass.) 366 (1858); Conn. Mut. Life 
as. Co. V. Cleveland, Coltmibus & Cincinnati Rd. Co., 41 Barb. (N.Y.)9(i863) 
Rust V. Fitzhugh, 132 Wis. 549 (1907) ; I>ohr v. Wolfgang, 151 Wis. 95 (1912) cited 



by the court m principal case. 

"Keck V. Mich. Quartz Co., 158 Wis. 500 (1914)- 

"In I Minn. L. Rev. 383 discussing Dean Ames's articles on consideration, 
supra^ note 5 writer says, "Mr. Ames would r^ard physical exertion in expressing 
the words of promise as constituting a detriment in tnat he was under no obliga- 
tion to express them. As pointed out above, the courts look to the content 
and not to the form of the promise. And what the parties desire is the thing 
promised, not the mere expression of promise. Of course if what C really desired 
was to have A undergo physical exertion, and to exchange his promise therefor 
Mr. Ames's position would be imanswerable." p. 385. It would seem that the 
principal case is much like the above author's example of the case where Mr. 
Ames's position would be imanswerable, and so even if court's statement that 
there was no more than mere acceptance by plaintiff be accepted, by theory of 
both writers, there would be sufiicent consideration to hold promisor to his 
promise. 

"Anson, Contracts 3 (i i ed.) p. 541 Wilkinson v. Oliveira, I Bing. N. C. (Eng.) 
490 (1835); CarliU v. Carbolic Smoke Ball Co. 1893 i Q. B. 256. 

^^Supra, note 6. 
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what he was not legally bound to do is alone sufficient to support 
the promise. The discussion of benefit to the promisor was unneces- 
sary. 

In New York the case of Brooks v. BalP^ is directly in point. There 
defendant denied plaintiff's claim to certain money but promised 
that if plaintiff would swear to the correctness of his claim, he 
would pay it. Plaintiff made affidavit accordingly and defendant 
was held to his promise, and it was held incompetent for defendant 
to prove 'that plaintiff had sworn mistakenly. Numerous English 
cases support the promisee in a similar situation.*^ There is no 
difference in principle between making an affidavit as in the Brooks 
case and proving the existence and authenticity of a debt as in the 
principal case. 

The court did not find it necessary to discuss the question as to 
whether the offer was merely a puff not to be taken seriously, since 
it ruled for the defendant for reasons which in view of the statement 
submitted above, it would seem were erroneous; but perhaps some 
argument for holding for the defendant might be found in the sugges- 
tion that the offer was not made with the intent to enter into any 
contractual relation. In Thruston v, Thornton^^ it was held a ques- 
tion for the jury whether a particular offer is a mere loose statement 
of intention or is intended as a legal offer. Where the case is clearly 
one of loose expression not meant as an offer to form a contract 
there is no offer in a legal sense. ^^ The Wisconsin court in Reif 
V. Page^^ considered the question of the seriousness of intent of a 
defendant's statement. Of course statements of intention made 
to third persons cannot be considered as offers," but there is a dis- 
tinction between a statement of intention to third persons and the 
case of a general offer to the world similar to the reward cases. 

Even though one were to accept the court's attitude on the ques- 
tion of consideration, it would seem that the court should have found 
for the plaintiff by adopting another view on the procedural ques- 
tion involved in the case. Sec. 4243 of the Wisconsin Statutes*® 
requires a new promise to be in writing in order to waive the Statute 
of Limitations. Whether or not the new promise in this case was 
in writing is not clear, the statement in the complaint being that 
defendant "caused to be published to the world an offer." 

"18 Johns. (N. Y.) 337 (1820). 

"Bretton v. Prettiman, 2 Keb. (Eng.) 44 (1667); Amie v. Andrews, i Mod. 
(Eng.) 166 (1673); Stevens et al v. iTiacker, i Peakes N. P. Rep. (Eng.) 187 
(1793); Lloyd V. Willan. i Esp. Rep. (Eng.) 178 (1794). 

"I Cush. (Mass.) 89 (1848). 

"Anson, Contracts (11 ed.) p. 59; Knudtsen v. Remmel, 141 App. Div. (N. Y.) 
445 (1910). Contra, McClure v. Wilson, 4^ 111. 356 (1867). 

"55 Wis. 496 (1882): Defendant offercii $5,000 to person who would take his 
wife out of a burning building dead or alive. Held to his offer when firenmn took 
his dead wife out. "There were no restrictions or limitations to the offer and no 
additional requirement upon the claimant of the offered bounty." p. 503. In the 
principal case there does not seem to have been any additional qualifications to 
the offer. 

"Ulrich V. Arnold, 120 Pa. 170 (1888). 

*'''No acknowledgment or promise shall be sufficient evidence of a new or 
continuing contract, whereby to take the cases out of the operation of this chapter, 
unless the same be contained in some writing signed by the party to be charged 
thereby." 
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If the offer was not in writing it is dear that a new consideration 
was necessary, and from the facts it appears that such a new con- 
sideration was present to support the new promise. 

But if such a new promise is in writing the American courts have 
usually proceeded on one of two theories; either that the action is 
upon the old promise, — ^the new one being merely a waiver of the bar of 
the Statute of Limitations, — ^ or that the action is upon the new 
promise." If they proceed upon the former theory no new consideration 
is necessary since no new contract is involved; if upon the latter it 
is generally held that no new consideration is necessary for the 
new promise since the moral obligation to pay the old debt is in 
this exceptional case sufficient to support the new promise.^ In 
Pritchard v, HowelP^ The Wisconsin court adopted the latter view. 
If the new promise in the instant case was in writing, then unless 
the court intended to depart from its precedent, it would seem that 
its whole discussion of the new consid^ation was imnecessary. 

It is true that in Pierce v, Seymour^ the Wisconsin court demands 
an acknowledgment and an unqualified promise to pay the old 
debt, but nowhere does it demand that these be given coincidently, 
and from the facts of the instant case it appears that there was an 
acknowledgment of the debt after it was brought to defendant's 
attention. Defendant's request for proof of the old debt, it seems, 
ought not to be considered as qualification of his promise, but as a 
request for identification, which having been offered, would make 
his unqualified promise to operate.** Even if defendant's offer 
be considered as qualified **a debtor may make an offer to compromise 
any claim against him, and a new conditional promise to pay a 
debt will be such an offer if performace or promise is requested as 
the consideration or exchange for the debtor's promise. Such 
an offer, like any other offer to contract, will require acceptance 
according to its terms^ within a reasonable time in order to naake it 
binding. * * * A new promise by a debtor may be conditional in 
its terms and yet gratutitous except for the antecedent indebted- 
ness."** It is clear defendant's promise was accepted according 
to its terms, so that even on this theory the court was incorrect in 
stating that there was necessary for consideration, more than plain- 
tiff's mere acceptance of defendant's offer. 

In conclusion, "We need some means of ascertaining whether 
the maker and receiver of a promise contemplated the creation of a 

nWilley v. State, 105 Ind. 453 (1885); Yaw v. Kerr, 47 Pa. 33^ (186^). 

"Pritchard v. HoweU, i Wis. 131 (1853); Ireland v. Mackintosh, 22 Utah 296 
(1900). 

"Williston, Contracts (i ed.) p. 347; 25 Cyc. p. 1329. 

^Supra, note 22, Pritchard v. Howell at p. 137 '*We are not disposed to deny, 
but on the contrary, cheerfully admit, that the moral obligation of the original 
contract may be a sufficient consideration to support a new promise.'' 

"52 Wis. 272 (1881). 

''"Generally, and rightly, an acknowledgment or new promise is held sufficient 
if, under the circumstances, as shown by parol, it is dear to what the acknowledge* 
ment must have related." WiUiston, Contracts, (i ed.) p. 351 ; Cook v. Martm, 
29 Conn. 63 (i860); O'Hara v. Murphy, 196 111. 599 (1902). 

•^Italics are writer's. 

'•WiUiston, Contracts, (i ed.) p. 372; Gutlon v. Marcus, 165 Mass. 335 (1896); 
Philp V. Hicks, 112 Miss. 581 (1916). 
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legal liability. The rule or doctrine of consideration affords a 
umform test for this ptirpose, and it may be questioned whether 
the general convenience is not better served by adopting this test 
in its logical completeness than by allowing distinctions and sub- 
tilities to fritter the rule away."** Especially is this true when 
as in the instant case, all the equities seem to be with the plaintiff, 
and he is barred from recovering a just debt by what seems a too 
great refinement in applying the doctrine of consideration. 

Aaron Benenson '24 

Courts: Right of federal courts to enjoin parties from prosecuting 
subsequently instituted suit in state court. — ^The question whether 
or not a federal court will, where it has first obtained jtirisdiction, 
protect by injunction, the right of a citizen of one state in a suit 
against a citizen of another state to have his controversy adjud- 
icated by the federal court, has been the subject of much recent 
litigation.^ In the cases of Burke Const. Co. v. Klines 271 Fed. 605 
(Mar. 1921) and Holmes County, Miss. v. Burton Const. Co., 272 Fed. 
565 (Apr. 1921) the courts of the eighth circuit and the fifth cir- 
cuit reached different conclusions. 

In the former, the construction company, a Missouri corporation, 
brought action for breach of contract in the federal courts against 
the Board of Improvements, an Arkansas corporation, diversity 
of citizenship being the basis of federal jtuisdiction. The Board 
then brought an action in the state court upon the same contract 
against the construction company joining the sureties on the bond. 
Later the Board filed its answer in the federal court counter-claim- 
ing for the company's failure to complete the contract. The first 
trial in the federal court resulted in a disagreement. The Board 
thereupon gave notice that it would proceed in the state court and 
the Construction Company asked for an injunction to restrain the 
board from proceeding in the state court. This was refused by 
the District Court but upon appeal to the Circuit Court the order 
was reversed and an injunction granted.* 

In the case in the fifth circuit the construction company likewise 
brought action in federal courts for breach of contract. The county 
brought action against the sureties on the bond and the construc- 
tion company in the state court. The construction company sought 
an injimction which was granted by the District Court but upon 
appeal the order was reversed. In this latter case, it is true, the court be- 
lieved the two were not the same causes of action, but it stated in 
emphatic terms that even if they were, the federal court had no 
power in such a case to enjoin the parties from proceeding in the 
state court. 

«»Anson, Contracts, (11 ed.) p. loi. 

»Burke Const. Co. v. Kline, 271 Fed. 605 (1921); Dey v. Brenack Stevedoring 
Co., 272 Fed. 127 (1921); Holmes County, Miss. v. Burton Const. Co. 272 Fed. 
565 (1921); Berg V. Fidelity & Casualty Co., 274 Fed. 311 (1921); Puget Sound 
Power & Light Co. v. Asia, 277 Fed. i (192 1). The question was abo passed 
upon in U. S. Dist. Ct. S. D N. Y. in which case Hand, J. granted an injunction 
restraining a defendant from proceeding in a state court onMay 21, 192 1 in case 
of Beemer v. Kirkbridge, unreported. 

*Writ of Certiorari granted, 41 Sup. Ct. Rep. 624 (1921). 
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By the Constitution of the United States' and acts of Congress/ 
in a suit between citizens of different states either party hais the 
right to have the controversy determined by the federal courts. 
If he brings his action in the federal court and thereafter the de- 
fendant begins an action in the state court, the plaintiff, since a 
plea in abatement will not lie, has no full adequate remedy at law 
to secure protection of that right granted him by the Constitution. If 
the other party is allowed to proceed in the state courts, the plain- 
tiff must necessarily suffer from those local prejudices against which 
the Constitution meant to protect him in providing that he could 
have the controversy tried in the federal courts. If the state court 
decides the controversy first, then the matter will have become 
res adjudicata and this will be a bar to further proceeding in the 
federal court,* and the plaintiff will have suffered irreparable in- 
jury. Is it ixDSsible that the courts have not equitable power, 
or will not exercise it, to protect this constitutional right? 

Text writers in their texts and judges in their opinions, in making 
general statements to the effect that actions in personam may pro- 
ceed at the same time in the federal and state courts and an injtmc- 
tion will not be granted, have not had in mind the constitutional 
right which is involved in the principal cases. It would seem from 
the opinion of the fifth circuit that this constitutional right was 
not iMxmght to the attention of that court and that, therefore, it 
also failed to consider it. In none of the cases which that court 
considered* did the courts there have a case presented, nor 
did they consider, nor have in mind a situation where the party 
asking the injunction of the federal court or the party opposing 
the injtmction asked of a state court was relying upon this consti- 
tutional right. 

The court in the principal case in the eighth circuit very ably 
distinguishes the leading cases^ which are cited by writers and re- 
lied upon by courts in opposition to its holding and clearly shows 
that those writers and courts did not have in mind the situation, 
involved in the instant case, of one claiming a protection of his 
constitutional right to have his case tried in the federal court. The 
conclusion whid^ the court there reaches in granting the injunc- 
tion is clearly correct. 

•Art. 3, Sec. 2. 

<U. S. Comp. Stat, Sec. 991. 

•Judgments, 23 Cyc. 1106, 12 15. 

•Moran v. Sturges, 154 U. S. 256 (1894) — State court attempted to enjoin 
action in federal court. Held unlawful for state court to interfere with proceed- 
ing in federal court. Also language in case, to the effect that the federal court 
wm not permit its jurisdiction to be encroadied upon by any other tribunal and 
might properly enjoin a party from proceeding beyond its jurisdiction, at paee 
270; Insurance Co. v. Brune's Assignee, 96 U. S. 588 (i877)-TAction brought 
by beneficiary against insurance company and assignee ol policy. Insurance 
company paid the money into court. Later assignee brought action in federal 
court upon same policy. Company asked injunction. Refused. The insurance 
company was clearly not asldng protection of its right to try the case in the federal 
court. 

Stanton v. Embrey, 93 U. S. 548 (1876); Merritt v. American Steel Barge 
Co. 79 Fed. 228 (1897) ; Woren v. Witherbee, Sherman & Co. and in Kuzeman v. 
Same, 240 Fed. 1013 (1917); W. E. Stewart Land Co. v. Arthur, 267 Fed. 184 
(1920). 
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One of the arguments generally tirged against the granting of 
the injunction in nearly all these cases is section 265 of the Judicial 
Code which provides: **The writ of injunction shall not be granted 
by any court of the United States to stay proceedings in any court 
of a state, except in cases where such injunction may be authorized 
by any law relating to proceedings in bankruptcy." Although 
these cases come within the letter of this statute, yet, they do not 
come within the spirit of it which was "to give effect to a familiar 
rule of comity and like that rule is limited in its field of operation."* 
In construing this section the Supreme Court has said: "The use 
of the writ of injtmction, by the federal courts first acquiring ju- 
risdiction over the parties or the subject matter of a suit, for the 
purpose of protecting and preserving that jurisdiction tmtil the object 
of the suit is accomplished and complete justice done between the 
parties, is a familiar and long established practice. * * * So impor- 
tant is it that imseemly conflict of authority between state and 
federal courts should be avoided by maintaining the jurisdiction 
of each free from the encroachment of the other that Sec. 265 of 
Judicial Code, Rev. Stat. Sec. 720, act Mar. 2, 1793, c. 22, i Stat. 
334, has repeatedly been held not applicable to sudi an injtmction."* 
TTiere is much authority to the same effect^® and the contention 
in the face of all these authorities is without merit. 

Much reliance, by those who contend that an injunction will 
not lie is also placed upon the fact that it has been repeatedly held 
that a plea in abatement would not lie in such cases. The principal 
case in the fifth circuit puts forth this contention. It would seem 
that the argument is specious for a plea in abatement and an injimo- 
tion, are in their very nature, inherently different. The writ of in- 
junction being entirely equitable in its nature is, as a general rule, 
granted as a matter of grace and not as a matter of right, while 
the plea in abatement may be pleaded at law and, being dilatory 
and tending to delay the action and not to the merits, is not favored 
and great accuracy and precision is required.^^The injtmction should 
be applicable where there is no adequate legal remedy and this 
should be an argument for holding that if a plea in abatement will 
not he then, as there is no legal remedy, equity should intervene 
and grant relief by injxmction. 

It is generally held that a plea in abatement will not lie because 
of a suit brought in another jurisdiction, even though it is based 
on the same cause of action." On the other hand, equity has the 
clear and imdoubted jurisdiction to restrain one from proceeding 
in a foreign jurisdiction and should grant an injtmction wherever 
the equities of complaintant require it." The distinction is further 

•Wells Fargo & Co. v. Taylor, 254 U. S. 175, 183 (1920). 

•Looney v. Eastern Texas R. R. Co., 247 IJ. S. 214, 221 (191 8). 

i<Wells Fargo & Co. v. Tayor, supra, note 8; Julian v. Central Trust Co. 
193 U. S. 93, 113 (1904); Chesapeake & Ohio Ry. Co. v. McCabe, 213 U. S. 
207, 219 (1909); French, Trustee v. Hay, 22 Wall. (U. S.) 250 (1874). 

"Ryland v. Wormald, 2 M. & W. (Eng.) 393 (1837); Roberts v. Moon, 5 T. R. 
(En^.) 487 (1794); I Chitty, on Pleading 473. 

"Abatement and Revival, i C. J. sec. 113. 

"Injunction, 22 Cyc. 813. 



Digitized by 



Google 



NOTES AND COMMENT 373 

shown by C.J. — Cyc. As to abatement this work says, "It is now 
well settled as a general rule that the pendency of a prior suit in 
a state court is not ground for abatement of a subsequent suit in a 
federal court, although the prior suit is between the same parties 
and for the same cause; nor is the pendency of a suit in a federal 
court ground for abatement of a like suit in a state court."" 
As to injunction the same work says, "The federal courts have con- 
strued the Judiciary Act not to apply to injunctions in cases where 
the federal court has acquired jurisdiction before any state action 
has been started, and hence the parties may be enjoined from com- 
mencing any such action and where the federal court acquires 
jurisdiction of a case it may enjoin the prosecution of actions in 
state courts to protect its own jurisdiction or as ancillary thereto; 
as in cases that have been properly removed from a state court 
to a federal court."" 

It would seem that in general whether or not a court will restrain 
a party from proceeding in foreign court must be decided upon 
broad equitable principles and upon the balancing of the equities. 
On the one hand, we have the doctrine of comity and the reluctance 
of one court to interfere with litigation that is pending in another 
court; on the other, the courts have frequently exercised their 
power when the proper elements were present. But it would also 
seem clear that where the injtmction is asked by a party to protect 
his constitutional right to have his controversy determined by the 
federal court, not only has the court the power, but the party has the 
right to demand that it exercise its power to protect this right. 

Herbert H. Ray '22. 

Equity: Trade-Marks: Nature of infringement — In Gehl v. Hebe 
Co,, 276 Fed. 271 (1921), an action at law, it was held that the use 
of the trade-mark "Meje" was an infringement of the trade-mark 
"Hebe." The court, while holding that the defendant was liable 
for profits lost and damages suffered by the plaintiff, expressly left 
the question of the nature of the defendant's liability undecided. 

In arriving at its decision, the coiut adopted the general rule 
in such cases that he who imitates, whether consciously or in 
entire good faith, the trade-mark of another in such a way as to 
suggest a strong likelihood of deception by the average idtimate 
consumer will be made liable for money damages, regardless of whether 
anyone was in fact deceived.* 

It would seem that the basic liability of the infringer of a trade- 
mark is to be resolved on either one of two groimds. (I) It may be 
that relief is granted to a complainant primarily to safeguard and 
vindicate the interests of the public and to protect it from decep- 
tive imitations.^ If we take this view, the infringement is to be 
considered only incidentally and indirectly an injury to the individual 

^^Abatement and Revival, i C. J. sec. 122. 
"Injunction, 22 Cyc. 815. 
»Cahn V. Gottschalk, 2 N. Y. Supp. 13 (1888). 

•Kinney v. Basch, 16 Amer. L. R^. (N. S.) 596 (1887); Newman v. Alvord, 
51 N. Y. 189 (1872); Wotherepoon v. Currie, 5 H. L. (Eng.) 508 (1872). 
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manufacturer. Or (II) it may be that the manufacturer is allowed 
to recover primarily for the vindication of his own rights.* 

(I) In support of the first theory, analogies may be found in the 
law to show that private persons have been permitted to bring an 
action primarily in the interests of the community at large. TTius, 
under statutes, individuals have been granted injunctions against 
nuisances wholly public in their nature;* also, collateral attack 
by a private citizen has been allowed in the field of de facto cor- 
porations and ultra vires corporate action* to place a further check 
on illegal and unauthorized corporate conduct. But such action 
in some instances is permitted only by express legislative authority.* 
The public, however, must have sustained an actual loss to allow 
its representative, the complainant, to recover damages, (althoujgh 
actual loss is imnecessary in suits for equitable relief where equity 
foresees and forestalls injury). But, under the principal case, and 
by the weight of authority, in an action at law for damages for in- 
fringement of a trade-mark, actual deception of and damage to the 
public is not necessary; only a likelihood or possibility of deception 
need be proved.^ Hence protection of the public is apparently not 
the basis of the action. 

It would seem strictly logical to allow the complainant to recover 
only for an injury to his own rights, and not the public's.* The 
complainant does not proceed in his action as a representative of the 
public.* If the public has been deceived by the defendant's imita- 
tion, it can resort to a criminal proceeding when it can show a fraudu- 
lent intent.^® The infringer, however, is not subject to a dvil suit 
by the members of the public," but solely by the one who daims 
that exclusive right of user which the law gives to one who appropri- 
ates and uses a trade-mark." In other wOTds, this is demonstrative 
of the fact that the infringement itself violates no public right; 
only a right of the manufacturer." 

(11.) In taking up the second theory, we find that it may be con- 
sidered from two view-points, (a) It is possible that the complain- 
ant's injury is attributable to the infringer's influence on the con- 
duct of a third person. Slander, libd, slander of title, and inter- 

•Amcrican Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281 (1900); Weencr 
V. Brayton, 152 Mass. loi (1890). 

^Littleton v. Fritz, 65 la. 488 (1885). 

•North Missouri R. R. Co. v. Winkler, 33 Mo. 354 (1863). 

•Conn. Mutual Life Ins. Co. v. Smith, 117 Mo. 261 (1893). 

^einz V. Lutz, 146 Pa. 592 (1891); Elliot Co. v. Skillkrafters, Inc., 114 Atl. 
(Pa.) 488; (1921); Blofeld v. Payne, 4 B. & Ad. (Eng.) 410 (1833). 

•Fetridge v. Merchant, 4 Abb. Prac. Rep. (N. Y.) 156 (1857); Wesbter v. 
Webster, 3 Swanst. (Eng.) 490 (1918); Levy v. Walker, 48 L. J. Ch. (Eng.) 

273 (1879). 

•Avery & Sons v. Meikle & Co., 81 Ky. 73 (1883); Ellis v. Zeitlin, 42 Ga. 91 
(1871). 

"N. Y. Penal Law, Sec. 2354; People v. KrivitzW, 168 N. Y. 182 (1901). 

"Cement Co. v. Coplay Cement Co., 44 Fed. 277 (1890); De Bevoise C5>. v. 
H. & W. Co., 60 Atl. (N. J.) 407 (1905). 

"Browne, Trade-Marks (2nd ed.) sec. 324; i Street, Foundations of L^;al 
Liability, p. 421; United States v. Roche, Fed. Cfts. No. 16,180 (1879); Demn- 
ger V. Plate, 29 Cal. 292 (1865); Colman v. Crump, 70 N. Y. 573 (1877). 

"Cement Co. v. Coplay Cement Co., supra. A, note 11. 
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ference with contract relations as in Lumley v, Gye}^ would be anal- 
ogous situations. But damage must always be shown in these 
cases, whether special or general; which means that pecuniary 
loss must be proved, or else is presumed. This theory also can 
be disposed of at once with the observation that the court in the 
instant case held that the complainant established a cause of action 
upon showing a mere likelihood of deception, even if the complainant 
could not yet have possibly sustained any pecuniary loss. 

(b) A second explanation of liability imder the theory of a tort 
committed against the complainant himself is that the noanufacturer 
may have acquired a property right in the trade-mark, an imitation of 
which is a direct and immediate encroachment upon that right " 
the wrong done being in the nature of a trespass. Tlie changing con- 
ditions of society have made necessary a corresponding change 
in our conceptions of the nature of property. "One man has prop- 
erty in lands, another in goods, another in a busiriess, another in 
skill, another in reputation. "^^ A trade-mark, being a form of 
good will,^^ has also come to be recognized as another species of 
property by the courts.** It would, therefore, seem to follow neces- 
sarily that a misrepresentation to the public, that the infringer's 
goods are the complainant's is a direct invasion of the latter's property 
right whereby his reputation for producing goods of a proved 
quality is injured and the fruits of his industry taken from him. 
And so courts have held." It is submitted that some courts have 
overlooked an important distinction between the broad field of 
unfair competition and the much narrower one of infringement 

1*2 El. & B. (Eng.) 244 (1853). 

^Supra, note 3. 

"Sir R. Malins, V. C, in Dixon v. Holden, 7 Eq. Cas. (Eng.) 487 (1869): 
"Property * * * is not, in its modem sense, confined to that which may be touched 
by the hand, or seen by the eye." National Telegraph News Co. v. Western 
Union Telegraph Co., 119 Fed. 294 (1902); 7 Cornell Law Quarterly 66. 

""The g<x)d will of a business is often of greater value than aJl the tangible 
property, and a trade-mark is nothing but good will symbolized." Edward S. 
Rogers, "Some Historical Matter Concerning Trade-Marks," 9 Mich. L. Rev. 

43. 

^■"One who has identified a peculiar symbol or mark with his goods thereby 
acquires a property right in it." i Street, Foundations of Legsd Liabilily, p. 
421; AjdoHo Bros., Inc. v. Perkins, Etc. 297 Fed. 530 (1913); Clark v. Clark, 25 
Barb. (N. Y.) 76 (1857). In People ex rel. Spencerian Pen. Co. v. Kelsej% 105 
App. Div. (N. Y.) 132 (1905), the value of a trade-mark was included in fixing 
a franchise tax. The frequent use by the courts of the words "pirate" and 
"piracy" and like terms in connection with the infringement of a trade-mark, 
Leidersdorf v. Flint, 15 Fed. Cas. No. 8219 (1878); Taylor v. Caipenter, 2 Sandf. 
Ch. (N. Y.) 603, 604 (1845); Patridge v. Menck, 2 Sandf. Ch. (N. Y.) 622 (1845); 
would lead one naturally to believe that the courts regard an infringement as 
equivalent to the theft of a tangible piece of property. 

"Mr. Justice Miller, in Trade-Mark Cases, 100 U. S. 82 (1879): "It is aprop- 
erty right for the violation of which damages may be recovered at law." "Weener 
V. Brayton, supra, note 3; Munn & Co. v. The American Co., 83 N. J. Eq. 309 
(1914} ; Colman v. Crump, supra, note 12; 38 Cyc. 680. In American Wash- 
board Co. V. Saginaw Mfg. Co., supra, note 3, it was said: "The i>rivate action 
is given, not for the benefit of the public alUiough that ma^ be its incidental 
effect,but because of the invasion by the defendant of that which is the exclusive 
property of the complainant. * * * The private right of action in such cases is not 
based upon the fraud or imposition upon the public but is maintained solely for 
the protection cf the propoiy rights of the complainant." 
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of technical trade-marks.*® In the former field, a fraud on the 
public is the gravamen of the complainant's action.** Whereas in 
the case of iiSringement of trade-marks neither intent" nor proof of 
deception resulting in damage" is required. The injury as has been 
said becomes dosely analogus to the character of a trespass to one's 
personal property.** There is undoubtedly a basically sound reason 
for allowing the recovery of damages, even if only nominal, where 
there is no intent to defraud and only a possibility of deception in 
the future. A manufacturer acquires an interest in a trade- 
mark only after he has adopted and so used it in connection with 
his merchandise** as to identify the goods with his own personality 
or business reputation. An imitation of the trade-mark is a violation 
of this right of identification. But if the complainant remains 
quiescent for some time after this violation, what is the result? 
The imitator's trade-mark has come to identify his goods with his 
personality; and the complainant's laches is thereafter fatal to 
any attempts at relief.** In this way, also, the infringement takes 
on the aspect of a trespass which may ripen into a right through 
unopposed continuous adverse user. 

A fair example of the confusion of the courts respecting the two 
fields is to be fotmd in Matsell v. Flanagan.^ TTie court says: 
"The enforcement of the doctrine that trade-marks shall not be 
simulated, does not depend entirely upon the alleged invasion of 
individual rights, but as well upon the broad principle that the public 
are entitled to protection. * * * It is not necessary, therefore, to the 
exercise of judicial powers that the plaintiff should have any other 
property in the name used than that possessed by any other person.**^* 
Since no symbol can be a technical trade-mark unless it can 
be the subject of an exclusive right of user, whether the injtuy be 
considered as one to the public or to the manufactinw,** it is not 
hard to see that the court confoimded unfair competition with 
infringement of trade-marks. The fact that the case really was 
one of tmfair competition would seem to bear out this belief. 

"^' 'While the law of trade-marks is but part of the law of unfair competition in 
trade, yet when the two are viewed in oontradistinction to each other an essential 
difference is to be observed. The infringemnt of trade-marks is the violation 
by one person of an exclusive right of anouier person to the use of a word, mark, 
or symbol. Unfair competition in trade, as distinguished from infringement of 
trade-marks, does not involve the violation of any exclusive right to the use of a 
word, mark, or symbol." Bradford, J., in Dennison Mfg. Co. v. Thomas Mfg. 
Co; 94 Fed. 651 (1899). 

"Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537 (1800) j Elgin 
Nat'l Watch Co. v. Illinois Watch Case Co., 179 U. S. 674 (1900;; Samson 
Cordage Works v. Puritan Cordage Mills, 211 Fed. 603 (1914). 

"Mmington v. Fox, 3 Myl. & C. (Eng.) 338 (1838); Colman v. Crump, supra, 
note 12; Stonebraker v. Stonebraker, 33 Md. 252 (1870). 

^Supra, note 7. 

"Winsor v. Clyde, 9 Phil. Rep. 513 (1872). 

"Avery v. Meflde & Co., supra, note 9. 

''McLean v. Fleming, 96 U. S. 245 (1877); Cahn v. Gottschalk, supra^ note i; 
Fairbank Co. v. Luckel, King, and Cake Soap Co., 106 Fed. 498 (1901). 

«2 Abb. Prac. (N. S.) (N. Y.) 459 (1867). 

••The italics are the writer's. 

**Supra, note 12. 
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It is true a complainant cannot recover unless the public has 
been, or possibly will be, deceived by the defendant's imitation.*® 
The complainant did not acquire an exclusive right to the trade- 
mark until the public came to identify it with his products. Hence, 
the likelihood of public deception is the test of complainant's pro- 
perty right.'^ 

A clearer aspect of the question in hand might perhaps be gained 
by looking at it from the stand-point of secondary and primary bases 
of liability. While we contend that the groimd for awarding 
relief in cases of infringement is the invasion of a property right of 
the manufacturer (I I) , (b) , we do not doubt that the development of the 
law up to this point, if that is granted us, has been grounded on 
public policy solely — ^the instinct of self-preservation of the state 
(I). This we call the secondary basis of protection. It may explain 
the frequent occurence of discussions concerning a twofold pur- 
pose of protection — of the public and the manufacturer — to be 
botmd in countless cases on the subject." But the secondary has 
been responsible for the primary basis, that is, the protection of 
property; and since the public has elected to safeguard itself in 
this way, the primary basis alone ought to be made the controlling 
factor in deciding the nature of the infringer's liability .•• 

Jacob Leans Gold, '24, 

Evidence: Waiver of privileged communication between physician 
and patient. — In Hethier v. Jones 108 App Div, (NY,) 127 (1Q21), 
the plaintiff seeks to recover damages for injuries received as a 
result of being struck by defendant's automobile. She called phy- 
sicians who attended her and they testified in detail to hex injuries 
and the treatment they gave her. The defendant then sought to 
introduce into evidence the testimony of phjrsidan A, who had 
attended her for the same injuries on a different occasion. This 
evidence was excluded on the ground that it was a privileged com- 
munication, despite defendant's contention that the privilege 

»»Coats V. Merrick Thread Co., 149 U. S. 562 (1893); Miskell v. Prokop, 58 
Neb. 628 (1899); 38 Cyc. 746. 

"In Hall V. Barrows, 33 L. J. Ch. (N. S.) (Eng.) 204 (1863), Lord Westbiuy 
C, says: "Imposition on the public is indeed necessary for the plaintiff's title, 
but in this way only, that it is the test of the invasion by the defendant of the 
pUuntiff's right of property; for there is no injury done to the plaintiff if the 
mark used by the defendant be not such as may be mistaken or is likely to be 
mistaken, by the public for the mark of the plaintiff. But the true ground of the 
Court* s jurisdiction is property" Leather Cloth Co. v. American Leather Cloth 
Co., 4 DeG. J. & S. (Eng.) 136 (1863). 

"Von Mum v. Frash, 56 Fed. 830 (1893); Coca-Cola Co. v. Butler & Sons, 
229 Fed. 224 (1916); Boardman v. The Meriden Britannia Co., 35 Conn. 402 
(1868); Coats V. Holbrook, 2 Sandf. Ch. (N. Y.) 586, 587 (1845); Amoskeag 
Mfg. Co. V. Spear, 4 N. Y. Super. Ct. (Sandf.) 599 (1849); Amer. Groc. Pub. 
Ass'n. V. Groc. Pub. Co., 51 How. Prac. (N. Y.) 402 (1876). 

"In Bourjois & Co. v. Katzel, 275 Fed. 530 (1921), the majority of the court 
held that the primary object of relief against the infringer of a trade-mark was the 
protection of the public. In what we take to be the better view, Hou^h, J. 
dissented, saying, ^** ♦ ♦ in my opinion a trade-mark is primarily a protection of 
the owner's busmess." For a note concurring in the majority view, see 35 
Har. L. Rev. 624. 
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had been waived by the act of plaintiff in introducing the testimony 
of the other physician. 

The exclusion of this kind of testimony is purdy statutory in 
its origin. At common law a ph3rsician could be compelled to t^tify 
as to any fact communicated to him by his patient, or anything 
he learned in the course of treatment. In order to protect 
the relationship and save a patient from disclosures that might 
result in embarrassment or disgrace, a physician was by statute pro- 
hibited from disclosing any information he acquired while attending 
a patient in a professional capacity and which was necessary for 
him to act in that capacity.* It is provided, however, that the priv- 
ilege may be waived by the patient without indicating in what 
manner the waiver is made.* 

There appear to be three situations in which the question might 
come before the court. First, where two or more physicians attend 
a patient together, are together at an examination or treatment 
and, consequently, any information obtained by one is also in the 
possession of the others, and the patient calls only one of the at- 
tending phjrsicians who gives a complete description of the treat- 
ment. Second, where the patient retains one or more physidans 
to treat injuries received in an accident and introduces their testi- 
mony. To rebut this evidence the defendant then seeks to introduce 
testimony of a physician who has treated the plaintiff on an entirely 
different occasion and before the accident, to show that the patient 
was then suffering from the disorders claimed to have been received 
in the accident. Third, where the patient has two or more physicians 
treating him for the same injuries received on the same occasion, 
but the individual treatments take place at different times, and the 
patient does not call all of the physicians. 

In regard to the first situation it is held in Missouri that the 
introduction of testimony of one of the attending physicians is a 
waiver of the privilege as to the others.* The New York rule seems 
to be in accord with Missouri. In Record v, Saratoga Springs,^ where 
the patient was attended by two doctors who on one occasion made 
an examination together, as to which the patient himself and Dr. 
B testified, the testimony of Dr. A as to that examination was 
excluded. But in a later case, Morris v. N. Y, etc., Ry,^ the court re- 
marked that the facts were very similar, if not identical, with those 
of the Record case and yet reached a different result, without ex- 
pressly overruling the Record case. It was held that what would con- 
stitute a waiver imder the statute must be determined in every 
case upon general principles of reason and justice, however, it was 
held that if the testimony of one of two att^iding phj^icians was 
introduced the privilege was waived as to another examining at 
the same time. There is dictum to the same effect in Capron v, 

*Code of Civil Procedure, sec 834; same. Civil Practice Act, sec. 352. 

*Code of Civil Procedure, sec. 836; same. Civil Practice Act, sec. 354. 

•Epstein v. Pa. Ry. Co., 250 Mo. i (1913). 

*46 Hun (N. Y.) 448 (1887); affd., 120 N. Y. 646 (1890). 

•148 N. Y. 88 (1895). 
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Douglass,^ a case subsequent to the other two and which is discussed 
more fully below 

In Fidelity & Guaranty Co, v. Hoo<P and in Davis v, Elzey,^ the 
Mississippi courts held contra to the rule above stated. The re- 
ported facts in the Guaranty Co. case do not show that both phy- 
sicians were present together but it so appears from the report in 
the Davis case. 

Surprisingly few jurisdictions have passed upon the question of 
waiver of privilege but what authority there is seems to be uniform 
that a physician's testimony as to the complaint tmder litigation 
is not a waiver of the privilege sealing the lips of other physicians 
in regard to treatments or examinations previously made.* Htr- 
schenberg v, S. P. Ry.^^ contains an excellent discussion of this prop- 
osition. 

Under the circumstances of the third situation the decided cases 
favor thp holding of the instant case, that the introduction of tes- 
timony of one of the attending phjrsidans does not waive the priv- 
ilege as to another treating for the same injury at a different time 
and subsequent to the arising of the cause of action. In Baltimore, 
etc,, Ry, V, Morgan " it was held that the privil^e was not waived 
despite the fact that the patient denied that the physician whose 
testimony defendant wished to introduce ever made the examination. 
In Citizens Street Ry, v. Shepherd " two physicians testified fully 
but it was held that the privilege was not waived as to a third. In 
Baxter v. Cedar Rapids^* a decedent was treated by several phy- 
sicians after an accident, and one of these testified as a witness 
for the plaintiff. Defendant tried to put several of the others on 
the stand, but they were excluded. In Slater v, Sorge^^ the plain- 
tiff was bitten by a dog and went to Dr. A who treated him for five 
successive days. Plaintiff then went to Dr. B for treatment, and 
Dr. B testified. It was held that the privilege was not waived, and 
defendant was not permitted to place A on the stand. The Slater 
case was decided on the authority of Dotton v. Albion,^^ 

In the instant case the court has reviewed at some length the 
New York doctrine in order to dissipate the confusion brought 
about by the decision in Dewey v. Bridge Co.^^ Before the Dewey 
case the Appellate Division in five cases had decided that the tes- 
timony of one attending physician did not waive the privilege as to an- 

•193 N. Y. II (1908). 
^124 Miss. 548 (1920). 
•88 So. (Miss.) 630 (1921). 

•Mo., etc., Co. V. Daniels, 98 Ark. 352 (191 1); Mays v. Casualty Co., 4a 
App. D. C. 249, (1913); Woods V. Lisbon, 138 la. 402 (1908). 
"180 Cal. 774 (1919). 
"35 App. D. C. 195 (1910). 

"30 Ind. App. 193 (1902); accord, Insurance Co. v. Wiler, 100 Ind. 92 (1884). 
"103 la. 599 (1807); accord, Jacobs v. Cedar Rapids, 181 la. 407 (1917). 
"166 Mien. 173 (1911). 
"57 Mich. 575 (1885). 
"170 App. Div. (N. Y.) 117 (1915). 
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other who had treated for the same injuries. *^ Two of these, the Hope 
Barker cases," were aflBrmed in the Court of Appeals without opinion. 
Then came the Capron^^ case, a malpractice action in which the 
physician was being sued. The plaintiff testified fully as to hte treat- 
ment by defendant and as to his subsequent treatment by Drs. A 
and B who operated upon him. Defendant called Dr. B who was 
allowed to testify without objection and then defendant called Dr. 
A to corroborate Dr. B. A's testimony was excluded, but on appeal 
the court said that by not objecting to B*s testimony plaintiff waived 
the privilege as to A who was present and assisting in the operation. 
However, the decision was expressly placed on the broader grounds 
that plaintiff had in open court waivoi his privilege by disclosing the 
details and information himself. The court also said that if the plaintiff 
testified himself or allowed others to do so in open court, his ph3rs- 
ical condition was revealed to the public, and his opponent might 
give the facts as he understood them. The Dewey case was 
decided on the authority of the Capron case, and on the theory 
that the doctrine announced in the previous Appellate Division 
decision had been reversed. In the Dewey case a physician who had 
attended the patient at a different time from the physicians whom 
the plaintiff examined was allowed to testify as to the information 
he had obtained regarding the same injury. It will be noticed that 
the instant case and those preceding the Dewey case are directly 
contra to the position there taken. 

The language of the Capron case is so broad and general as to 
be susceptible of the interpretation put upon it by the Dewey case. It 
is held in the instant case that the Court of Appeals meant no more 
than that if a plaintiff himself testified as to what took place with 
the ph3rsician called by the defendant, the patient had waived his priv- 
ilege, because the information had been disclosed and there would 
be no further object in withholding it, also that if one of two phy- 
sicians present at the same time was examined at the instance of 
the plaintiff, the privilege was waived as to the other. In spite 
of the broad language used in the Capron case it would seem that 
the instant case is correct in its interpretation. The Court of Ap- 
peals had before it a case where the attending ph3rsicians were together 
when their information was secured, and was probably more con- 
cerned with the facts before it than it was with a situation not con- 
fronting it. It does not seem probable that the Court of Appeals 
intend^ to lay down a rule covering the situation presented by 
the instant case as this would have overruled its previous decisions 
without referring to them. Furthermore it cited approvingly the 
Hennessy^^ case, which is contra to the Dewey case. 

»^ope V. Troy, 40 Hun (N. Y.) 438 (1886); affd., no N. Y. 643 (1888); 
Barker v. Cunard, 91 Hun (N. Y.) 495 1895); affd.. 157 N. Y. 693 (1898); 
Hennessy v. Kelley, 55 App. Div. (N. Y.) 449 (1900); Duggan v. Pnelps, 82 
App. Div. (N. Y.) 509 (1903); MiUgan v. Clayville Co., 137 App. Div. (N. Y.) 
383 (1910); Conn. Ins. Co. v. Union Trust, 112 U. S. 250 (1884); Metropolitan 
Street Ry. Co. v. Jacobi, 112 Fed. 924 (1902). 

"5tt/>fo, note 17. 

^^Supra, note 6. 

^^SupTGy note 17. 
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Although the instant case seems to be correctly decided on New 
York pr^edents and to be in accord with the majority of the few 
jurisdictions which have passed on the subject, a grave question 
still remains as to whether this precedent is in accord with sound legal 
reason and policy. Since the reason for the privilege is to 
protect the patient from possible embarrassing disclosures, and 
from allowing the attending physician to divulge information gained 
in confidence as to the patient's condition, it would seem that if 
the patient himself permitted his condition to be made public by testi- 
mony of one phjrsician, he had thrown down the barriers of secrecy and 
there would be no further reason for silence. The criterion for 
determining whether there has been a waiver of privil^e should 
be whether the subject matter opened by the patient's testimony 
or that of physicians called by him has any direct relation to the 
matters a particular physician is asked to disclose. If the physical 
condition asked about is utterly foreign to the physical condition 
testified to, with no possible causal connection between the two, 
clearly the privilege has not been waived. If, however, there is, 
or may be, a direct relation between a condition asked about and 
one previously testified to by the patient or physicians called by 
him, whether the conditions were observed at the same or different 
times, to permit the patient and physicians called by him to give 
only a partial history of a physical condition, and to require a court 
or jury to base a finding upon such partial narrative, excluding 
the entire condition merely because the patient sees fit not to disclose 
portions which may be detrimental to him, would be a travesty on 
justice. The statutes with reference to privilege, intended as a 
shield to protect rights of privacy, may, by such construction, 
become active instruments for the perpetration of frauds. 

Wigmore concaies that the weight is otherwise, but says that it 
is against reason to exclude the testimony of one physician if re- 
gard is had to the foimdation of the privilege.^^ The Missouri 
courts are contra to New York." They agree with Wigmore and 
are substantially in accord with the opinion expressed above. Since 
the statute is in derogation of the conamon law, Missouri has given 
it a strict construction. 

Sanford B. D. Wood, '22, 

Gas Rates : Validity of "service charge" upheld in New York — 

What is a "service diarge?" The name is not properly descriptive 
of the charge. It is sometimes called a readiness to serve charge. 
But even this term is not properly descriptive. When one thiiJcs 
of the term "service charge" in connection with gas rates he naturally 
thinks of the actual passing of the gas through the meter to the 
appliances of the consumer, and considering this as a service charge 
he naturally asks why there should be a service charge when no gas 
is being passed through his meter during a particular month. If ttiis 
were what a service diarge is then his question would indeed be per- 

"Wigmore on Evidence, Vol. IV, Sec. 2389. 

"Oliver v. Aylor, 173 Mo. App. 323 (1913); State v. Long, 257 Mo. 199 (1914); 
Priebe v. Crandall, 187 S. W. (Mo. App.) 605 (1916). 
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tinent. Again, the term ''readiness to serve" chai^ge besides being 
clumsy to handle is not properly descriptive of the service charge as 
applied to gas rates. To compare with a coal dealer. One would 
consider sudi a dealer ready to serve if he kept an adequate amount 
of coal in his bins for all his consumers at all times. A service 
charge as applied to gas means more than this. The proper analogy 
would be this. Suppose A., not having any bins himself, desires 
coal shoveled directly into his furnace by the coal dealer. The 
service charge would be the cost of keeping a man and wagonload 
of coal drawn up at the cellar window and ready to put coal in the 
furnace at any moment. The fixing of a two-part rate by the Public 
Service Commission is an attempt to scientifically apportion the 
costs of producing and delivering gas among the consumers. 

This is the so-called "service charge" over which there has been 
so much discussion in the newspapers during the past winter. The 
cause of this discussion was the case of The City of Rochester v. Rock- 
ester Gas and Electric Corporation} In 1920 the CJompany petitioned 
the Public Service Commission for a raise in rates for gas becatise 
of the greatly increased cost of manufacturing and deUvering tiie 
same. The Commission granted the petition and authori^ a 
two-part rate.* The new rate consisted of a consumption charge of 
$1.30 per thousand cubic feet of gas consumed and in addition a 
"service charge" of $.40 for each consumer per month. The service 
charge was to be paid whether any gas were used dtuing a particular 
month or not. It is this service <£arge that was attacked by tiie 
City of Rochester. No claim was made by the City that the total 
revenue received by the Company under the new rate would be too 
large. The sole groimd of attack was the legality of this particular 
form of rate. The rate in existence at the time of the change to 
the service charge was one fixed in 1907. It was then set at $.95 per 
thousand feet of gas. Accompanying this there had been a minimum 
charge of $.50 per month. 

The Commission fixed the two-part rate after a careful investiga- 
tion of the cost of manufacturing and distributing gas. The opinion 
of the majority of the Commission was written by Judge Irvine. 
Commissioner Barhite alone dissented. A majority of the Justices 
of the Appellate Division for the Third Department ruled that the 
service charge of the Rochester Company violated section 66 of 
the Transportation Corporations Law and reversed the order of 
the Commission.' The view of the majority was that the service 
charge was in fact a "meter rental" in disguise, and so illegal under 
the statute. 

In the instant case the Court of Appeals reversed the decision of the 
Appellate Division, Cardozo, J., writing the opinion, and held that the 
Commission had the power to fix the two-part rate, that the rate fixed 
was not shown to be discriminatory, and that the "service charge" 

1233 N. Y. 39 (1922). 

'Petition of Rochester Gas & Electric Corp., 24 State Dept. Rep. (N. Y.) 
175 (1920). 

•City of Rochester v. Rochester Gas & Electric Corp. et al., 198 App. Div. 
(N. Y:) 973 (1921). 
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was not a meter rent as forbidden in section 66 of the Txansportation 
Corporation Law. Pound, J., wrote a dissenting memorandtto 
opinion. In this opinion and that of Hogan, J., who concurred 
with him, the "service charge" was a meter rent in disguise and 
therefore illegal under the statute before mentioned. 

The newspaper and popular agitation against the "service charge" 
appeared to be on the grotmd that this "service charge" was an 
additional "graft" that the company was to receive in addition to 
a reasonable return from the consumption rate imposed. In ocher 
words, that the consumption rate of $1.30 per thousand cubic feet 
of gas, which was fixed by the Commission was all that the company 
was entitled to receive and the "service charge" was a sort of "bonus" 
generously given to the company by the Commission out of the 
pockets of the consumers. No sudi impression would ever have 
been created if the reportors had seen fit to study the opinion of 
Judge Irvine and had noted the expenses of the company whidi 
were to be borne by the "service charge." It is true that the "ser- 
vice charge" was new in practice, but it had been recommended 
by practically all of the Public Service Commissions of the various 
States of this country.* In fact one Commission has held that 
the flat rate contended for by the City in this case is itself discrimi- 
natory.* The agitation against the "service charge" is perhaps but 
another example of the fact that the current of public opinion has 
no sharp turns. It is changed but gradually, and especially is this 
true where the pocket books of a group of people are adversely 
affected. It is important to note that the diange naade by the 
order of the Commission was from a "minimum" rate to a two-part 
rate consisting of a "service charge" and that when the flat rate 
was changed to a "minimum" rate there was the same popular agi- 
tation against the change as there is at present against the change 
from the "minimum" rate to the "service charge." What essentml 
differences are there between the two systems of rates? 

Under the "minimum" rate as it existed in Rochester, if a con- 
sumer used $.50 worth of gas he paid but $.50. In other words, 
this minimum charge was swallow^ up as soon as the consumer 
used over that amount of gas at the consumption rate of $.95 per 
thousand cubic feet. If a consummer used $.10 worth of gas he 
paid $.50. On the other hand under the rate as fixed by the Com- 
mission every consumer must pay the service charge in addition to 
pa3mig the consumption rate for the gas that he uses. Thus, assum- 
ing the same figures that were used to explain the minimum charge, 
if the consumer used $.50 worth of gas he would then pay $1.00. If 
he used $.10 worth of gas he would then pay a total of $.60. 
Only in case the consumer used no gas would his bill be the same 
under the minimum charge as under the service charge plan, that 

K:ity of Hartford v. Hartford City Gas Light Co., P. U. R., 1920 P, (Conn.) 
840; Kinch V. Concord Light & Power Co., P. U. R., 1919 B, (N. H.) 884; Re 
Ocean County Gas Co., P. U. R., 1919 B, (N. J.) 874; Re Ashtabula Gas Com- 
pany, P. U. R., 1917 D (Oh.) 790; Sellersville v. Highland Gas Co., P. U. R., 
1920 A, (Pa.) 321. 

•Re City Light & Traction Co., P. U. R., 1918 P. (Mo). 938 at 949-950. 
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is, assuming the rates to be the same. But it must be remembered 
that the total revenue collected under either system would be the 
same with the result that the consumption rate under the minimum 
charge system must needs be greater than under the service charge 
plan. The minimum charge plan was a crude attempt to apportion 
tiie costs of furnishing gas where they properly bdonged. The only 
diflSculty was that the apportionment never worked in the bulk of 
the cases, especially when the minimum charge was small. The ser- 
vice charge plan is based on a scientific division of the costs of 
delivering gas into those which vary with the ntunber of consumers 
and all other costs which would depend upon the amount of gas 
consumed. The former are borne by the "service charge." 

Excluding several large industrial consumers of gas, the Commis- 
sion found that the average consimiption of gas per consumer was 
2700 cubic feet per month. It also found that if a flat rate were 
to be charged it would have to be $1.45 per thousand cubic feet in 
order to permit the Company to earn expenses and a reasonable 
return on its investment. If a consumer used 2700 cubic feet of 
gas per month he would pay exactly the same whether he paid a 
flat rate of $1.45 per thousand or the two-part rate as fixed by the 
Commission. The total revenue received imder any form of rate 
must be the same. The only question then was as to the most 
equitable apportionment among the consumers, taking into con- 
sideration the cost of serving different classes of consumers. If 
all consumers used 2700 cubic feet of gas every month then one 
rate would have no advantage over the other. But investigation 
has shown that a large number of consumers do not take any gas 
at all during some month of the year. Under the service charge 
plan they would pay whether they used or not, while under the 
flat rate they would pay nothing. But if they paid nothing then 
those who had gas must pay more for the total revenue must be 
the same under any system. The constant consumer of gas must 
then pay for services rendered the consumer who shuts up his house 
part of the year. For the figures of the Commission show that 
there are certain expenses which depend upon the number of con- 
sumers. Such expenses are the installing of the meter, the con- 
necting of the main with the meter, the reading of meters whether 
gas is used or not, the sending of bills, the interest on capital invested 
in the service pipes, as well as interest on capital invested in meters 
and depreciation and repair of service connections and meters. 
There is also the expense incidental to always keeping gas ready 
for the consumer when he should desire to turn it on. These expenses 
go on whether the consumer uses any gas or not. It would seem 
to follow naturally that the constant user of gas should not be com- 
pelled to pay these expenses for the consumer who uses gas only 
certain months of the year. In place of being inequitable the 
service charge would seem to be the most equitable system that has 
yet been devised for distributing the costs of manufacturing and dis- 
tributing gas. Such was the view of the Supreme Court of 
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Rhode Island which quoted the opinion of Judge Irvine.* Such has 
been the opinion of the Public Service Commissions of this country.' 

So much for the equitable nature of the service charge system of 
rates. Any ^stem of rates should also take into consideration the 
future of the industry. It is a well known fact that heating individual 
houses by coal is uneconomical and the time will come when gas 
must be used to a much greater extent for heating purposes t^n 
it is at the present time. The effect of the service diarge S5rstem 
of rates is to encourage the consumer to use gas for heating pur- 
poses since his consumption rate is much lower. This argument is 
not conclusive, but when as has been pointed out, it is more equit- 
able than a flat rate, there would seem to be no question as to which 
should be adopted. It is nevertheless true that the people as a 
whole are suspicious of the service charge and in public utiUties 
the people must be convinced that they are being served equitably. 
It is to be regretted that the company attempted to put in force 
the service charge when costs had gone up, for it not only put in 
a service charge but it raised the consumption rate as well. If such a 
rate be adopted when costs go down so that when the service charge 
s introduced there can be a large reduction in the consumption 
cost there is little doubt but that the service charge will be accepted 
by the public. In the meantime the Rochester company has given 
up the service charge and gone back to the old rate system, and 
undoubtedly it has decided wisely because of the public opposition 
to the service charge. 

It seems incredible that a statute which was first passed in 1868 
should be the main argument against the rate fixed by the Com- 
mission in the instant case. At that date public service corporations 
as we know them today were practic^y unknown. The main 
argument was that this service charge was a meter rental in disguise.* 
One has but to study the items borne by the service charge to dis- 
prove this argument. Out of an abundance of caution ^e Com- 
mission purposely excluded return on investment in meters and 
depreciation of meters from the service charge though they certain- 
ly depend upon the number of consumers. As a result the only 
expenses covered under the service charge that have any connection 
with meters is the repairing and reading of same. It undoubt^ly is 
true that one under the service charge may have to pay slightly more 
during a particular month than the consumer actually costs the com- 
pany but in the long run and on the average he will only pay for the 
expenses of serving himself and not of serving anyone else. And, 
as is pointed out by the court, the fact that A pays some of the cost 

•Rivdii V. Providence Gas Co., 115 Atl. (R. I.) 461 (1921). 

''Supra, footnote 4. 

'Sec. 66 of the N. Y. Transportation Corporations Law reads; "No gas light 
corporation in this State shall charge or collect rent on its gas meters, duier in a 
direct or indirect manner, and any person, party or corporation violating this 
provision shall be liable to a penalty of fifty dollars for eadi offense, to be sued for 
and recovered in the corporate name of the dty or village where the violation 
occurs, in any court having jurisdiction, and when collected to be paid into the 
treasury of such dty or village and to constitute a part of the contingent or general 
und thereof." 
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of serving B during a particular month and B does the same for 
him during another month does not in any way make what either 
is pa3mig rent on his meter. Of course if the service charge were 
not paid the meter would be removed but this is true if the flat rate 
is not paid. 

The case chiefly relied upon by the city was City of Buffalo v. 
Buffalo Gas Co,^ in which a bare majority of the Appellate Envision 
held a ''minimtun" charge which was not scientifically made up and 
which depended upon tiie size of the meter constituted meter rent in 
violation of section 66 of the Transportation Corporations Law. 
That case is dearly no authority for the proposition sought to be 
sustained by the City of Rochester in the instant case. 

It is submitted that the holding of the majority of the Court of 
Appeals in the instant case is in accord with reason and sotmd pub- 
lic policy and opens the door for a more equitable distribution of 
costs in the gas industry than has obtained in the past. The one 
step remaining is the placing of the real facts before the public. 

Earl C. Vedder, *22. 

Landlord and Tenant: Duty of landlord to make repairs. — ^The 
failure, after timely notice, to repair a ceiling in a tenant's room, 
which had been in a dangerous condition, was held to be a breach 
of sec. I02 of the New York Tenement House Law* which requires 
that, "Every tenement house and all parts thereof shall be kept 
in good repair," in the recent case of Altz v, Leiberson, 233 N. V. 16 
{1922) and, as the right to recover was declared to extend to all whom 
there was a duty to protect, the landlord was made to respond in 
damages for the injury to the tenant caused by the falling of the ceiling. 

The common law rule, which is firmly establish^ in the Unit^ 
States, is that the landlord is under no obligation to n^ie repairs 
upon leased premises which may become necessary during the 
continuation of the lease, provided there is not an express covenant 
to the contrary.* However, he has a duty to repair those parts 
of an apartment or tenement house whidi the occupants enjoy in 
common.' At common law the tenant cannot recover damages 
for an injury to him caused by dangerous state of disrepair known 
to the landlord* nor can he make repairs himself without bearing the 
burden of expense himself.* 

It is seen that the Tenement House Law of New York has changed 
the measure of the landlord's burden. Elsewhere in the United 
States a like change has been effected. Provisions similar to 
Sec. 601 of the Tenement House Law are found in the statutes of 
Massachusetts* and Kentucky.^ The Georgia statute* does not 

•81 App. Div. (N. Y.) 505 (1903). 

IN. Y. Consol. Laws, Ch. 61. 

*Schiff V. Pottlitzer. 51 Misc. (N. Y.) 611 (1Q06). 

•Dollard v. Roberts, 130 N. Y. 269 (1891). 

*Schiff V. Pottlitzer, supra, note 2. 

•Sayrs v. Thompson, 172 111. App. 207 (1912). 

"Mass. Gen. Laws (1921), chap. 144, sec. 66. 

TCy. Stat. (1922), sec. 3037g-47- 

•Ga. Civ. Code, sec. 3699. 
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restxict its application to tenement houses but provides generally 
that, **The landlord must keep the premises in repair, and is liable 
for all substantial improvements placed upon them by his consent." 
The effect of the statute is to make the landlord liable for injuries 
to the tenant's property,* his person,^^ or member of his family," 
caused by defects of which the landlord had notice, or by reasonable 
diligence might have had notice, and might by the exercise of 
diligence repaired.^' Upon failure by the landlord to make repairs 
after notice, the tenant has his option to make repairs and recover 
the reasonable expense from the landlord, or set off the expense 
against the rent, or omit to make the repairs himself and seek com- 
pensation by an action for damages." 

In Louisana it is provided that, with the exception of certain 
specific repairs which the tenant must make himself at his own 
expense," the landlord ought to make all repairs, on notice, which 
may become necessary after the inception of the lease,** and, in 
event of the landlord's refusing or n^lecting to repair, the lessee, 
himself, may cause the repairs to be made and deduct the price from 
the rent due.^^ However, after such refusal or neglect on the part 
of the landlord, neither does the tenant's liability for rent cease," 
nor, if the tenant can nmake the repairs himself, can he abandon the 
premises," or allow a dangerous condition of disrepair to continue 
so that, in event of a consequent injury, there might be impost on the 
lessor a loss greater than would have been the cost of repair,*® ex- 
cept in cases where the likelihood of accident could not reasonably 
be foreseen.** The landlord is liable for immediate, not consequential 
damages.** 

The California statutes, which have, with but few minor changes, 
been adopted in Montana,** North Dakota,** South Dakota,** and 
Oklahoma,** provide that,*' "The lessor of a building intended for 
the occupation of human beings mtist, in the absence of an agree- 
ment to the contrary, put it into a condition fit for such occupation, 
and repair all subsequent dilapidations thereof, which render 

•Brunswick Grocery Co. v. Spencer, 97 Ga. 764 (1895). 

^•Stack V. Harris, 11 1 Ga. 149 (1900). 

"Veal V. Hanlon, 123 Ga. 642 (1905). 

"Stack V. Harris, supra, note 10; Zaban v. Coleman, 108 S. E. (Ga.) 555 
(1921). 

"Gavan v. Norcross, 117 Ga. 356 (1903). 

"Dougherty v. Taylor Co., 5 Ga. App. 773 (1909). 

"La. Civ. Code, sec. 2716. 

"La. Civ. Code, sec. 2693. 

*1^. Civ. Code, sec. 2694. 

"Mulhaupt V. Enders, 38 La. 744 (1886). 

^•Welham v. Lingham, 28 La. 903 (1876). 

"Lewis V. Pepin, 33 La. 1417 (1881); Brodtman v. Finerty, 116 La. 1103 
(1906). 

"Boutte V. New Orleans Terminal Co., 139 La. 946 (1916). 

"Redon v. Caflfin, 11 La. 695 (1856); Leitfiman v. Vaught, 115 La. 249 (1905). 

"Mont. Civ. Code (1921), sees. 7741-7742. 

«*N. D. Civ. Code (1913), sees. 6090-6091. 

»S. D. Rev. Code (1919). sees. 1057-1058. 

"Okla. Rev. Laws (1910), sees. 3813-3814. 

"Cal. Civ. Code, sec. 1941. 
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it untenantable, except" those occasioned by the tenant's want of 
ordinary care,** and that, »» "If within a reasonable time after notice 
to the lessor of dilapidations which he ought to repair, he n^lects 
to do so, the lessee may repair the same himself, where the cost of 
such repairs do not require an expenditure greater than one month's 
rent of the premises, and deduct the expenses of such repairs from the 
rent, or the lessee may vacate the premises, in which case he shall 
be discharged from further payment of rent, or performance of 
other conditions. "In event of injury to the tenant resulting from 
the Umdlord's feilure to repair, the landlord is no^^ liable.'^ Bus- 
iness property such as a factory** or store" is not considered to be 
"for the occupation of human beings" within the statute. 

The tendency to place the burden of making repairs upon the 
landlord appears to be a change in the law su(£ as is made when 
the unfitness of old existing law becomes apparent and the desir- 
ability of change becomes n^uiifest. At the time when the common 
law rule herein discussed was evolved, it was reasonable that the 
tenant should attend to those things which might fall into disrepair 
about his premises for, at that time, leased property consisted 
generally of a farm, the land being the most valuable part thereof. 
One has merely to consider at the present time the niunber of crowded 
tenement houses in cities, which are in many cases occupied by 
people who are so poor that they are unable to care for themselves, 
to see the desirability of the landlord's being obliged to keep such 
buildings from falling into a state of decay and dilapidation. This 
affords but a striking example of the changes resulting from the 
growth of cities and the establishment of new living conditions under 
which the landlord's relation to the leased premises remains natur- 
ally intimate and his duty to make repairs apparent. The Com- 
missioner's note contains an interesting comment as to the reason 
and necessity for the California rule, "This section changes rule 
upon this subject to conform to that which, notwithstanding steady 
judicial adherence for hundreds of years to adverse doctrine, is 
generally believed by unprofessional public to be law, and upon 
which basis they almost always contract. The very fact that 
there are repeated decisions to the contrary, down to the year 1861, 
shows that the public do not and cannot understand their justice, 
or even realize their existence. So familiar a point of law could 
not arise again and again for adjudication were it not that the com- 
munity at large revolt at every application of the rule."** 

At common law, the rights of those persons occupjring by lease 
but a part of a building, are recognized to be unlike the rights of 
occupiers of leased premises generally, and are protected in some 
degree. The rule is that where a building is totally or partially 
destroyed by fire, tempest, inimdation or other external violence, 

*"Cal. Civ. Code, sec. 1929. 

*"Cal. Civ. Code, sec. 1942. 

••Italics are writer's. 

'^Callahan v. Lotighran, 102 Cal. 476 (1894). 

"Wall Estate Co. v. The Standard Box Co., 20 Cal. App. 311 (1912). 

"Tucker v. Bennett, 15 Okla. 187 (1905). 

"Kerr's Cyclopedic Codes of Cal., p. 2232 sec. 1941 of Civ. Code, note 17. 
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thereby rendering it untenantable, the lessee of real estate is bound, 
notwithstanding such calamity, to pay rent for the whole period of 
his lease, in the absence of an agreed stipulation to the contrary.**^ 
This is because the lease creates an interest in the land, by virtue 
of which the lessee is able, although the building is destroyed, to 
retain possession of the land until the end of the term. There is 
a well established exception to this rule, however, where, as in an 
apartment house, for example, only a part of the building is leased. 
In such cases no interest passes beyond that connected with the 
enjoyment of the part leased. Consequently, when that part ceases 
to exist, the interest therein also ceases to exist, and the lease is 
terminated.^ Some states, have undertaken by statute to lessen 
the tenant's burden by declaring generally that when leased premises, 
without restriction to tenement and apartment houses, suffer sudi 
calamity as above mentioned, the tenant is relieved from carrying 
out the terms of the lease as if no such calamity had occured. States 
thus providing by statute are Arizona,*^ Ccwmecticut,'® Georgia,'* 
Kentucky,*® Louisiana,*^ Minnesota,** New York,** and Ohio.** The 
Georgia statute applies merely to tenement houses. 

Richard K. Parsell, '24^ 

Libel: Privilege: of newspaper in publishing slacker 
list. — How far the pubUc press is protected by the mantle of priv- 
ilege in publishing defamatory matter at the request of an exec- 
utive department of the government was the novel question in 
Hymans v. The Press Publishing Company y iq2 NY. Supp. 47 {ig22). 
Plaintiff was listed as a "slacker"^ in the defendant's newspaper 
in the official report, released and requested to be published, by the 
War Department. This was done, the plaintiff further alleged, 
after the defendant had ascertained that the ofl5cial report in his 
case was erroneous. Defendant demurred on the ground that the 
publication was absolutely privileged. The court denied this con- 
tention and overruled the demurrer. 

The court's decision brings sharply to mind the exact place which 
privilege occupies in the law of libel. Publication of defamatory 
matter raises a presumption of malice.* Proof that the occasion 

"Roberts v. Lynn Icse Co., 187 Mass. 402 (1905). 

••Szulerecki v. Oppenheimer, 204 111. App. 359 (1917); Shawmut National 
Bank v. City of Boston, 118 Mass. 125 (1875); Lanpher v. Glenn, 37 Minn. 
(1887); Graves v. Berden, 26 N. Y. 498 (1863). 

»^Ariz. Civ. Code (1913), sec. 4713. 

»«Conn. Gen. Stat. (1918), sec. 5101. 

»»Ga. Civ. Code (1914), sec. 371 1. 

*®Ky. Stat. (1922), sec. 2297. 

**La. Civ. Code, sees. 2697 and 2699. 

^Minn. Gen. Stat., (1913) sec. 6810. 

**N. Y., Real Prop. Law, sec. 227. 

^h. Gen. Code, sec. 8521. 

^It was held to be slanderous per se to call one a slacker in war times, in Choctaw 
Coal and Mining Company v. Lillich, 86 So. (Ala.) 383 (1920). It would appear 
that the same would be true if the words were uttered in peace time. See also, 
Lunn V. Littauer, 187 App. Div. (N. Y.) 808 (1919). 

*Childers v. Mercury Publishing Co., 105 Cal. 284 (1894); Maclean v. Scripps, 
52 Mich. 214 (1883); Byam v. Collins, in N. Y. 143 (1888); Behee v. Missouri 
Pacific Ry. Co., 71 Tex. 424 (1888); Newell, Slander and Libel (3d. ed.) p. 392. 
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was privileged rebuts this presumption.* Such privilege is either 
conditional or absolute. The distinction between the two is that 
malice destroys the former* and nothing can impair the latter,* 

The doctrine of absolute privilege is based on the principle that 
in certain classes of cases, it is imperative, on groimds of public policy, 
that persons speak and write without apprehension or fear that 
they will later be called upon to answer for their words.* The 
court's decision in the instant case is a strildng manifestation of 
the extreme reluctance which courts feel to extend this doctrine 
of absolute immunity.^ Hitherto, it has been strictly confined to 
legislative,® judicial,* and executive proceedings." 

Conditional immtmity and conditional immtmity, only, has been 
accorded the public press in publishing reports of certain classes of 
proceedings. These include fair and impartial accounts of judicial 
proceedings," of legislative proceedings," and of other public 
gatherings in which the public has a bona fide interest." In New 
York, this right is confinmed by statute." 

■Gennan Savings Bank v. Fritz, 135 Iowa 44 (1907); Butterworth v. Toddt 
76 N. J. L. 317 (1908); Hemmens v. Nelson, 138 N. Y. 517 (1893); Ashcroft v 
Hammond, 197 N. Y. 488 (1910); Joseph V. Baars, 142 Wis. 390 (1910). 

*Hollenbeck v. Ristine, 105 Iowa, 488 (1898); Edwards v. Chandler, 14 Mich. 
471 (1866); Callahan v. Ingram, 122 Mo. 355 (1804); Rothhola v. Dtmlde, 53 
N. J. L. 438 (1891); Lovell Co. v. Houghton, 116 N. Y. 520 (1889); Conroy v 
Pittsburg Times, 139 Pa. 334 (1891). 



'Hassett v. Carroll, 85 Conn. 23, 35 (191 1); Tanner v. Stevenson, 13^ 
578 (1910); Mimdy V. Hoard, 185 N. W. (Mich.) 872 (1921); Taber v. Ark 
Ry. Co., 219 S. W. (Tex.) 860 (1920). In Andrews v. Gardiner. 



"Gosewisch v. Doran, 161 Cal. 511 (191 1); Odgers, Libel and Slander, (5th 
ed.) p. 226. 

•Bottomley v. Broughan, (1908) i K. B. 58^, 587. 

'Hassett v. Carroll, 85 Conn. 23, jj (191 1); Tanner v. Stevenson, 138 Ky. 

Taber v. Arkansas 
. . , . , Tj 224 

N. Y. 440 (191 8) the court refused to eartend the doctrine of absolute pnvil^fc 
to an application for a pardon. Cardozo, J., said, "Our ruling is in harmony 
with the tendency of the courts to restrict liie scope of absolute privilege in libel. ' 
See also, Odgers, Libel and Slander, (5th ed.), p. 230, 231. 

•Kilboum v. Thompson, 103 U. S. 168 (1880); Gardemal v. MacWillianas, 43 
La. 454 (1891); Sheppard v. Bryant, 191 Mass. 591 (1906); Trebilcock v. 
Anderson, 117 Mich. 39 (1898); Peterson v. Steenerson, 113 Minn. 87 (1910); 
Odgers, Libel and Slander, (5th. ed.) p. 231. 

•Burdette v. Argile, 94 111. App. 171 (1900); Barratt v. Keams, (1905) i K. B. 
504; Hoar V. Wood, 3 Mete. (Mass.) 193 (1841); Houghton v. Humphries, 
85 Wash. 50 (1915); Schultz v. Strauss, 127 Wis. 325 (i9<X). 

**^paulding V. Vilas, 161 U. S. 483 (1895); De Amaud v. Ainsworth, 24 App. 
' '^ ' ' "^ — - - - . - . * Haskell v. 

p. 245. 
„ „ --, 43? (1913); Flu«s V. Non- 
pareil Co., i« Iowa 290 (1912); Beiser v. Scripps Publishmg Co., 113 Ky. 
383 (1902); Sweet V. Post Publishing Co., 215 Mass. 450 (1913); Brown v. 
Globe Printing Co., 213 Mo. 611 (1908); Lee v. Brooldjm Union Publishing Co., 




209 N. Y. 245 (1913); Odgers, Libel and Slander (5th. ed.) p. 308. 

"Terry v. Fellows, 21 La. 375 (1869); Howland v. Maynard, 159 Mass. 43^ 
(1893); Madill V. Currie, 168 Mich. 546 (1912); Newell, Slander and Libd 
(3d. ed.) p. 652. 

"Kirkpatrick v. Eagle Lodge, 26 Kan. 384 (1881); Lothrop v. Adams, 133 
Mass. 471 (1882); Gattis v. lOlgo, 128 N. C. 402 (1901); Bass v. Matthews, 69 
Wash. 214 (1912). See also, Connor v. Standard Publishing Co., 183 Mass. 
474 (1903); Tilles V. Pulitzer Publishing Co., 241 Mo. 609 (191 1). 

*<Section 337^ Civil Practice Act. "An action, dvil or cnminal, cannot be 
maintai n ed agamst a reporter, editor, publisher, or proprietor of a newspaper, for 
the publication therein of a fair and true report of any judicial, l^islative or 
other public and official proceedings, without proving actual malice in making the 
report." 
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On what basis, therefore, can the defendant claim absolute im- 
munity in publishing the slacker lists? The smswer would seem 
to be that such publication was at the express request of the War 
Department. Viewed from this angle, the case presents a mixed 
question of publication and privilege. There is logic in the 
defendant's position. If A is absolutely privileged in mak- 
ing a communication to C and it is necessary and reasonable 
to make such commimication through B, it would seem that logically 
A's absolute immunity would cover and protect B in the same man- 
ner and degree. In terms of the instant case, if the War Depart- 
ment enjoyed indefeasible immunity" in communicating the slacker 
lists to tiie American people, and tiie public press was a reasonable 
agency (and this latter is obviously true), through which to make 
such communication, it would appear that the press would enjoy 
the same immunity. This precise point has not, so far as can be 
ascertained, arisen in any case, but the position here taken is up- 
held by a recent writer** with respect to the privilege of telegarph 
companies in sending libelous nmatter. 

This view of absolute privilege, exercised through an interme- 
diary, seems to be in accord with the attitude which courts have 
taken with respect to a closely analagous situation. It has been 
held that if A is conditionally privileged to communicate libelous 
matter to C, and employs or uses B as an agency in n^iking such 
communication, A's conditional immunity also protects B. The 
New York Court of Appeals adopted this rule in Youmans v. Smith}'' 
where it was held that one, who, printed defamatory matter at the 
request of an attorney who had conditional immunity, was also 
privileged. The court said, "the privilege that protected him (the 
attorney) also protected his agents and employees in whatever 
they did at his request that he could have lawfully done for himself." 
Another recent New York case seems to be in accord with this 
position." 

"Whether the War Department was absolutely privil^ed in releasing the 
slacker lists has not yet b^ judicially determined, but it seems obvious, uat it 
was. The act was an act of state, made in reality by one of the branches of the 
government. In Spaulding v. Vilas, supra, note 10, the defendant who was 
Postmaster General, wrote to over 4,000 claimants of the government, that 
contracts, which they had entered into with the plaintiff to prosecute their 
claims, were null and void. The court held that the conmiunication was abso- 
lutely privil^ed. Mr. Justice Harlan speaking for the court said, "The interests 
of the people require that due protection be accorded them [i. e. executive officers] 
in respect of their official acts." At p. 498. 

"Young B. Smith, Liability of a Telegraph Company for Transmitting a De- 
famatory Message, 20 Col. L. Rev. 369, 374. Of course, a telegraph company as 
an intermediary for defamatory matter is very different from a newspaper in its 
capacity to injure, since the publication is necessarily restricted. This dis- 
tinction between ordinary agencies and newspapers is sought to be made at 
another place in this note. 

"153 N. Y. 214 (1897). 

"Preston v. Hubbs, 161 App. Div. (N. Y.) 363 (1914). 
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In a recent English case,^* it was held that a newspaper was con- 
ditionally privileged in publishing libelous matter, with respect 
to which the communicator enjoy^ defeasible privilege. In Adam 
V. Ward?^ decided in the House of Lords in 191 7, the defendant who 
was secretary to the Army Council, communicated libelous matter, 
with reference to which the Council was privileged, to a third person 
and to the press, and was accorded the same protection that his 
principal enjoyed. A like position was taken in Baker v. Cornell 
where a defamatory commtmication by a solicitor acting in behalf 
of his client was involved. 

The underl3nng principle of these decisions exhibited itself in 
a novel manner in Smith v, Streatfidd.^ The plaintiff sued jointly 
the author and printer of a certain pamphlet containing defainatory 
statements. The occasion was privileged as r^;axds the author, 
but he was actuated by malice. It was held that the privilege of 
the printer was also thereby destroyed. 

It would appear, therefore, that the bgic of the situation and the 
view which fiie courts have taken on analagous facts, support the 
contention of the defendant in the instant case, that publication 
of the slacker lists, at the request of the War Department, was 
absolutely privileged. Can the court's decision be justified? It 
is believed that there is real justification for it. In the first place, 
it is obvious that the doctrine of absolute privilege carries with it a 
very real danger to reputation. As has been pointrf out," the courts 
are very loath to extend it in any way. 

Moreover, a newspaper differs greatly from an ordinary inter- 
mediary. Its circulation is of course very much larger. Its ca- 
pacity, therefore for doing injury to an individual's reputation, is 
enormous.** The injury would in all likelihood be irreparable. 
After all, the doctrine of absolute privilege is based on public 
policy and in this case it would seem that public policy does not 
require it. It may be said that in the future, newspapers will re- 
fuse to publish naatter at the request of the government, imless 
they are accorded absolute immunity. It would appear that this 

"Man^ena v. Wright, (1909) 2 K. B. 958, 978. One, Arbudde, Agent General 
of a British province, sent the communication to the London Times. Phillmore 
J., said, "I tnink that, at any rate where the communication is made by a public 
servant as to a matter withm his province, it may be the subject of privil^e in 
him and if in him then in The Times, because Sir William Arbuckle could only 
make the communication through some such medium." 

**>( 19 1 7) A. C. 309. The plaintiff was a former army officer and later was elected 
to Parliament. While in Parliament he made a speech, charging his former 
general with misconduct. Defendant, on behalf of the Army Council, of which 
the general was a member, wrote to him and to Uie press, vindicating him and 
publishing matter derogatory to the plaintiff. 

«Hi894TiQ. B. 838. 

"(19 13) 3 K. B. 764. Before taking u|) the question of malice on the author's 
part in relation to the case, Bankes, J., said, "As r^ards the printers, I am of the 
opinion that the privil^e created by the facts above set out extends to them." 
See note on this case in 27 Har. L. Kev. 93. 

^ Supra, note 7. 

**It has well been said that the greater the circulation of a newspaper, the 
greater the wrong and the more reason why greater care diould be exercised in 
the publication of personal items. McAllister v. Detroit Free Press Co., 76 
Mich. 338. (1889). 
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view is without foundation for all that will be asked of the public 
press, is that it shall not publish the matter mdUciously,^ In light 
of the fact that reputation is precious, it is believed that this is not 
too much to ask. 

These considerations, it is believed, had great weight in the adop- 
tion of the English statutory rule that newspapers should enjoy 
only conditional privilege in "the publication at the request of any 
government office or department, officer of state, commissioner 
of police or chief constable, of any notice or report issued by them, 
for the information of the public."* It is to be observed that this 
provision covers the facts of the instant case. 

Logic must ever yield to reasonableness. On this basis, and in 
view of the tendency to confine strictly absolute privilege to a small 
munber of cases, it is believed that the court reached a correct con- 
clusion.*' 

A. E. Gold, '24. 

Marriage: Separation contracts contemplating immediate sep- 
aration: Inequitable separatioa agreement: — Since the passage of 
section 51 of the Domestic Relations Law of New York in 1896, 
the question of the validity of separation contracts has been a vexa- 
tious one in the lower courts of New York. Prior to 1896 there 
had been a relaxation of the common law rule that a contract between 
husband and wife, whereby they agreed to live separately and the 
husband promised to pay a fixed sum for the wife's support, was 
void because of the common law fiction of the unity of a married 
couple^ and also for reasons of public policy.* The first objection 
was overridden by n^iking the contract with an intermediary trustee 
for the wife,* and the second by decisions that such contracts were 
not against public policy if made after an actual separation or if, 
as was held in Clark v, Fosdick^ it was made in contemplation of 

"In White v. Nichols, 3 How. (U. S.) 266. 287 (1845), the court said, "It is 
difficult to conceive how, in society where rights and duties are relative and 
mutual, there can be tolerated those who are privileged to do injury legibus 
soluli; and still more difficult to imagine, how such privilege could be instituted 
or tolerated upon the principles of social good.'' 

"Sec. 4, Law of Libel Amendment Act, 1888 (51 and 52 Vict. c. 64); Newell, 
Slander and Libel (3d. ed.) 681. For a good discussion of this particular pro- 
vision, see Hugh Fraser, The Press in Relation to Libel, 7 L. Q. R. 158, 169. 

<^or notes on this case, apparently taking the same position, see 22 Col. L. 
Rev. 374, and 31 Yale L. Joum. 765. In the latter, it is contended that the 
defendant should be accorded at least conditional immunity. It is believed that 
no one would gainsay this. 

>Simpson v. Simpson, 4 Dana (Ky.) 140 (1836). 

>Aspmwall v. Aspinwall, 49 N. J. £q. 302 (1892); Collins v. Collins, 62 N. C. 
153(1867). 

•Dupre V. Rein, 56 How. Prac. (N. Y.) 228(1878). 

*ii8 N. Y. 7(1889). 
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an inunediate separation.* This has come to be the general view in 
America and England/ 

Section 51 of the Domestic Relations Law provides that "A mar- 
ried woman has all the rights in respect to property, real or personal, 
and the acquisition, use, enjoyment and disposition thereof, and 
to noake contracts with respect thereto with any person including 
her husband, and to carry on any business, trade or occupation, 
and to exercise all powers and enjoy all rights thereto and in respect 
to her contracts, and be liable on such contracts, as if she were 
married; but a husband and wife can not contract to alter or dis- 
solve the marriage or to relieve the husband from his liability to 
support his wife." 

In Winter v. Winter^ the tmity was held severed to the extent 
that an intervening trustee is no longer necessary, but confusion 
arose in the lower courts in regard to the effect of this section with 
reference to its policy upon the question of actual separation having 
been effected before the contract was made. The general result 
in the lower courts was to enforce such contracts executed after 
separation but not contracts made in view of an immediate sep- 
aration J It was considered that the existing law concerning sep- 
aration contracts had been changed by the passage of the Domestic 
Relations Law. The necessity that actual separation must have 
occurred and that it is insufficient if the contract was made in view 
of immediate separation has recently been apparently approved in the 
case of Tirrell v. Tirrell, 232 New York 224 {ig2i), thus departing 
from Clark v. Fosdick,''^ 

In Tirrell v, Tirrell the husband caused a summons and complaint 
to be served on the wife in an action for separation, alleging cruelty. 
Thereafter negotiations were entered into for a settlement by 
agreement. About three weeks later the husband went away on 
a vacation, staying away about three weeks. About three days 
after his return the wife went to the country for five days at her 
husband's expense, her share of the personal property and house- 
hold effects having already been partly packed up awaiting trans- 

*Wells V. Stout, 9 Cal. 480 (1858); Fox v. Davis, 113 Mass. 255(1873). 

•Daniels v. Benedict, 97 Fed. (U. S.) 367 (1809); Pryor v. Pryor, 88 Ark. 
302 1908); In re Yoell, 164 Cal. 540 (1913); Melton v. Hubbard, 135 Ga. 
128 (i9io);Pattersonv. Patterson, iii 111. App. 342 (1903); Reed v. Beazley, 
I Blackf. (Ind.) 97 (1820); Roberston v. Roberston, 25 Iowa 350 (1868^; 
King V. Mollohan, 61 Kan. 683 (1900); Gaines v. Poor, 3 Mete. (Ky.) 503 (1861); 
Carey v. Mackey, 82 Me. 516 (1890); Fox v. Davis, supra, note 5; Randall v; 
Randall, 37 Mich. 563 (1877); Banner v. Banner, 184* Mo. App. 396 (I9I4)- 
Thomas v. Brown, 10 Ohio St. 247 (1859); Kaiser's Estate, 14 Pa. Sup. Ct. 
155 (1900); Marshall v. Marshall, 5 P. D. (Emj.) 19 (1879); Ditch v. Ditch, 21 
Man. (Can.) 507 (191 1). See also 13 Corpus Juris 465; Greenhood on Public 
Policy, 486. 

••191 N. Y. 462 (1908). 

Toillon V. Poillon, 49 App. Div. (N. Y.) 341 (1900); Lawson v. Lawson, 56 
App. Div. (N. Y.) 535 (1900): Carling v. Carling. 42 Misc. (N. Y.) 492 (1904); 
Effray v. Effray, no App. Div. (N. Y.) 545 (1905); Maney v. Maney, 119 App. 
Div. (N. Y.) 765 (1907); Sunderlin v. Sunderlin, 125 App. Div. (N. Y.) 421 
(1908); Weeks v. L'Eduse, 177 N. Y. Supp. 284 (1917); 5 Cornell Law Quak- 
TEM-Y 87. 

^^Supra, note 4. 
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portation from the home. On the day she returned the wife merely 
stopped at the home for a cup of tea and then went directly to the 
office of her attorney where the parties discussed the proposed 
agreement. After negotiations extending from two o'clodc in the 
afternoon to seven o'clock at night the agreement was signed. The 
wife then spent the night in what had been their home, the husband 
absenting himself. The following morning she left the home, never 
to return. The evidence showed that for about nine years previous to 
this time, the parties had not cohabited and saw very little of each 
other except for relations, which were inevitable in the case of two 
people living in the same house, and these relations were evidently 
of a discordant character. On this evidence in an action to 
rescind the contract a few years later, the trial court foimd as a 
matter of fact that the contract was executed when the parties 
were living together and as a matter of law a separation agreement 
entered into at that time was invalid. • The Appellate Division 
found that the parties had separated before the execution of 
the contract.* The Court of Appeals reversed the Appellate 
Division and affirmed the decision of the trial court. The 
court based the reversal on the ground that the contract, being 
inequitable, was imenforceable; but also expressed its approval of 
the finding and conclusion of the trial justice that the contract was 
entered into before the parties had separated and was therefore 
invalid as a contract altering the marriage. 

It would seem that public policy cannot be adverse to uphold- 
ing a separation contract, entered into at a time when the parties 
are separated in all but name, and entered into in contemplation 
of an immediate total separation.^*^ Yet, on these facts, the trial 
court held that as she had not yet separated from her husband the 
contract was, therefore, void under the Domestic Relations Law. 
When the contract was signed, most of her personal effects and some 
of her share of the personal property was packed ready for removal. 
She stayed in the house because it was too late to go to a hotel, 
while the husband stayed with a friend. The incongruity of 
the situation appears when it is considered that if they both had 
gone to a hotel and taken separate rooms they would have been 
separated, but here when they were under different roofs they were 
still living together. It is hard to conceive that the legislature 
contemplated a construction of the Domestic Relations Law which 
involved such a close line of demarcation. Did the contract exe- 
cuted under those circumstances result in an alteration of the mar- 
riage or was it the restilt of an already existing alteration in the 
marriage relation? The parties, seemingly, had c&ifted so far apart 
that the contract at most was nothing but a consummation of a 
separation which was inevitable and which already existed sub- 
stantially as a fact. The question remains whether the legislature 
actually intended the strict construction applied in this case. It 
seems reasonable that the intent was to liberalize rather than to 

•177 N. Y. Supp. 357 (1919); 
•190 App. Div. (N. Y.) 463 (1920). 
"5 Cornell Law Quarterly 87. 
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restrict the existing judicial situation. The court had already 
held that the act was intended to destroy the fictional marital unity 
so far as to do away with the necessity of the intermediate trustee." 
The words "to alter the marriage" are not applicable in the present 
case unless the court wishes to take the position that the marital 
state is solely a question of physical juxtaposition. In every other 
respect the relation of the parties in this case at the time of the 
making of the contract was as far altered already as it possibly 
could be short of actual divorce. When the parties are so antag- 
onistic that papers have already been served in an action for separa- 
tion, the relation, it is submitted, cannot -be further altered except 
by divorce or judicial separation. It would seem that the consider- 
ation for the promise to pay money was not an alteration of the 
marriage but a promise not to further alter it by marital litigation. 
Apparently the legislatxire had in mind a situation where one party 
bujrs the other off and the money consideration is the moving cause 
of the separation," whereas in the principal case the contract was 
clearly intended to define the obligations in an already existing 
sittiation. 

Moreover, it does not seem that the phrase "to relieve the hus- 
band from his liability to support his wife" forbids the contract. 
The husband by his very contract recognized the liability of support 
and agreed on a definition of it in monetary terms. Unless it 
can be shown that there was such an inequitable arrangement that 
the husband in effect was relieved of the liability of stq)port, the 
contract, it would appear, is not antagonistic to the phrase quoted. 

It seems reasonable that the legislative intent was to codify 
by that phrase the existing: doctrine^* that contracts of separation 
which were clearly inequitable were unenforceable. Whether the 
contract in question is inequitable is debatable. The wife had full 
knowledge of her husband's financial status and the benefit of the 
advice of two presumably capable lawyers. If, however, the con- 
tract was inequitable in its terms, it is seemingly within the wording 
of the statute. Whether the rule should be applied to the situation 
as existing at the time the contract was made or whether subsequent 
fluctuations in the husband's financial resources and the wife's needs 
should be taken into consideration is a question which naturally arises. 
The case of Chamberlain u. Cuming^^ would seem to point out that 
changes in fortune after the execution of the contract are inomaterial. 

Since the Appellate Division found as a matter of fact in the 
principal case that the parties had already separated when the 
contract was executed and since this finding was conclusive on the 

"Winter v. Winter, supra^ note 6a. 

"Such as, for instance, the situation in Boland v. O'Neil, 72 Conn. 217 (i899), 

"HiH V. Hill, 190 111. App. 541 (1914); Hendricks v. Isaacs, 117 N. Y. 411 
(1889); Montgomery v. Montgomery, 41 Okla. 581 (1914); Switzer v. Switzer, 
26 Grat. (Va.) 574 (1875). 

*^ App. Div. (N. Y.) 561 (1904), aflBrmed without opinion in 184 N. Y. 526 
(1906). See also Howell v. Howell, 42 Okla. 286 (1914). 
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Cotirt of Appeals," that portion of the courts opinion which refer- 
red to the invalidity of contracts made before separation is presum- 
ably dictum, and, llierefore the case cannot be taken as authority 
for the proposition that separation contracts made in view of an 
immediate separation are void per se. It would seem desirable, 
however, that when this precise question does confront the Coini; 
of Appeals that there should be a reassertion of the rule of Clark v. 
Fosdick^* which is the general rule elsewhere. 

Herbert R, Reif '23. 

Pleading: Necessity for specific reply under Civil Practice Act, 
Section 242. — The common law method of pleading in order to reach 
an issue was, briefly, this: the plaintiff served a declaration stating 
a cause of action and prayer for relief or damages; the defendant 
served a plea which denied the essential facts of tiie dec- 
laration (thus forming an issue at once and making further plead- 
ing unnecessary), or he confessed and avoided — i.e. admitted what 
was in the declaration to be true, but brought out further facts 
to show that the plaintiff was not entitled to relief or damages. 
To the defendant's confession and avoidance, the plaintiff served 
a replication, in which he either made a denial, or a confession and 
avoidance, both having the same effect as above. To the plaintiff's 
replication in confession and avoidance, the defendant served a rejoin- 
er, in which he denied, or confessed and avoided. Thus further steps 
(surrejoinder by plaintiff, rebutter by defendant, surrebutter by plain- 
tiff,^ etc.) were made tmtil there was a specific denial raising an 
issue. Every material allegation of one party which was not 
traversed (contradicted) by the other was taken as true — i.e. failure 
to traverse worked an admission.^ If there were several cotmts 
in the declaration and the defendant failed to plead to them all, 
he thereby admitted the ooimts not pleaded to. If the whole de- 
fense was sought to be answered, then every plea in confession and 
avoidance required coextensive replication.* 

Under the New York Code of Civil Procedure, the first two plead- 
ings were approximately the same as at common law — ^the plain- 
tiff served a complaint (equivalent to the declaration), and the 
defendant answered (equivalent to serving a plea) by denial, or 
by confession and avoidance. But here the difference came in. 
The plaintiff needed to reply to new matter in the answer only 
when the new matter was introduced by way of set-off or counter- 

"Matter of Thome, 162 N. Y. 238 (1900); Acme Realty Co. v. Schinasi, 21 
N. Y. 495 (1915); Hall V. O'Brien, 218 N. Y. 50 (1916); Matter of Leland, 219 
N. Y. 387 (1916) ; Andrews v. Cohen, 221 N. Y. 148 (1917) ; Matter of Housman 
224 N. Y. 525 (1918). 

"5«^a, note 4. 

^Andrews, Stephen's Pleading, (2d ed.) sec. 107. 

•Simmons v. Jenkins, 76 111. 479 (1875); Bartlett et al. v. Willis Mfe. Co., 
106 111. App. 248 (1902); Seymour v. Mutual Protective League, 155 III. App. 
21 (1910); Yeomans v. Supervisors of Ionia County, 174 Mich. 451 (1913); 
Briggs V. Dorr, 19 Johns. (N. Y.) 95 (1821); Sansom v. Blankenship, 53 W. Va. 
411 (1903); Andrews, Stephen's Pleading, (2d ed.) sec. 165; i8 Encyc. PI. & 
Pr. 665; Wills, Gould on Pleading, (6th ed.) p. 303. 

•i Chitty, Pleading, pp. *643— '650. 
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claim* (which is not under discussion here), or when he was so order- 
ed by the court, which might in its discretion*, on motion of the 
defendant,* order a reply to be filed.^ Each cMiterial allegation of 
the complaint, not controverted by the answer, and each material 
allegation of new CMitter in the answer, not controverted by the 
reply, where a reply was required, must, for the purposes of the 
action, be taken as true.* That means, that if on court order the 
plaintiff did not reply to the answer by way of avoidance, he admit- 
ted it and lost by default. But if there was no court order to reply 
to new matter introduced by confession and avoidance (in the an- 
swer or reply), it was to be deemed controverted by the adverse 
party,* by traverse or avoidance, legal or equitable, as the case 
might require (i.e. as the later proof showed it should be).** 

The purpose of this note is to point out the necessity of specific 
replies under the new Civil Practice Act sec. 242, and to show how 
that section changes the procedure under Code sees. 516 and 522, 
discussed above. Civil Practice Act, sec. 242," reads as follows: 
''Certain facts to be pleaded : the defendant or plaintiff, as the case 
may be, shall raise by his pleading all matters which show the action 
or cotmterdaim not to be maintainable, or that the transaction is 
either void or voidable in point of law, and all such grounds of 
defense or reply, as the case may be, which if not raised would be 
likely to take the opposite party by surprise or would raise issues 
of fact not arising out of the preceding pleadings, as, for instance, 
fraud, statute of limitations, release, payment," facts showing 
illegality either by statute, contimon law or statute of frauds. The 
application of this section shall not be confined to the instances 
enumerated."" Civil Practice Act sec. 243 reenactsCode sec. 522. 

*Reno V. Thompson et a/., 1 1 1 App. Div. (N. Y.) 316 (1906) ; 22 Stand. Prooed. 
955. 

•Dittenfass v. Horslcy et al,, 171 App. Div. (N. Y.) 507 (1916); 22 Stand. 
Proced. 955- 

•N. Y. Code Civ. Proced., sec. 516; N. Y. Civ. Prac. Act, sec. 274. 

'Reno v. Thompson et al., supra, note 4; N. Y. Code Civ. Proced, sec. 516; 
N. Y. Civ. Prac. Act, sec. 274. The plaintiff is not allowed to request such an 
ordei--McRoy Clay Works v. Naughton, 84 App. Div. (N. Y.) 477 (1903). 

<Code Civ. Proced., sec. 522: ''Allegation not denied; when to be deemed traa. — 
Each material allegation of the complaint, not controverted by the answer, 
and each material ^legation of new matter in the answer, not controverted by 
the reply, where a reply is required, must, for the purposes of the action, be taken 
as true. But an allegation of new matter in the answer, to which a reply is not 
required, or of new matter in a reply, is to be deemed controverted by the adverse 
party, by traverse or avoidance, as the case requires." See also Code Civ. 
Proced., sees. 514-516. 

•Code Civ. Proced., sec. 522; 22 Stand. Proced. 955; Dambman v. Schulting, 
4 Hun (N. Y.) 50 (1875); Havana City Ry. Co. v. Ceballos, ^9 App. Div. (N. Y.) 
421 (1900); Reno V. Thompson et al, supra, note 4; Brookl)m Heights R. R. 
Co. V. Brooklyn City R. R. Co., 151 App. Div. (N. Y.) 465 at 499 (1912). See 
also Waite, N. Y. Practice, sec. 1007. 

^<^The notion which seems to be prevalent among some practitioners that new 
matter in the answer is to be treated as denied only, when no reply is served, is 
clearly inaccurate so far as it applies to the Code, but would seem to be the result 
under tiie Civil Practice Act, as is herein pointed out. 

"This section is taken almost verbatim from the English Practice Act, order 19, 
rule 15 — annotated in Annual Practice 192 1 (Eng.). 

"The word "performance" appears here in the English statute. 

uThis sentence does not appear in the English statute. 
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The meaning of this new section seems to be: the test of whether 
or not the plaintiff or defendant may introduce new evidence depends 
upon the answers to the following questions: (i) will it surprise 
the other party? and (2) has the issue on the new matter not been 
rsdsed by the preceding pleadings ? — if either of these is true, the party 
may not introduce the evidence tmless he has pleaded it. If the 
plea is by traverse (i. e. denial), of course no new matter is raised 
and this does not surprise the defendant nor raise new issues. But 
if the plaintiff relies on the avoidance of new matter in the answer, 
the dOfect of the Code is changed and the plaintiff must reply. While 
the plaintiff is not required to reply to the new matter, if he does 
not reply the reply implied by law would seem to be traverse only, 
despite the concluding words of Civil Practice Act, sec. 243," stat- 
ing that the controversion will be deemed to be "by traverse or 
awidance as the case requires." The italicized words "or avoidance" 
appear to be in conflict with sec. 242, imless a case may be discovered 
where the plaintiff avoids by something which has been pleaded 
before, or which will not surprise the defendant. 

If the answer avoids facts alleged in the complaint, there must 
generally be an express reply tmless the plaintiff relies on a traverse 
of tiie new matter. Suppose the defendant avoids, and the plain- 
tiff replies to the answer by confession and avoidance, does this 
section apply so as to necessitate a further pleading by the defen- 
dant? It would seem that it did, imless the word "reply" in the 
section is used in its technical meaning of replication — but it is ap- 
parently used in its non-technical, ordinary meaning of answer to 
any preceding pleading. This section is probably intended par- 
tially to restore the common law system of framing an issue on ex- 
press pleadings, although it does not return entirely to common law 
rules — e.g. at common law, as above mentioned, to plead a replica- 
tion was necessary to avoid admitting, but under the Civil Practice 
Act, failure to reply is merely equivalent to traversing, and repli- 
cation is necessary only in case of avoidance. This satisfies the 
puipose of the new section, which aims chiefly to avoid taking the 
other party by surprise, as was possible under the Code. 

Allan H. Treman'24. 

Sales : Bills of Lading : Reservation of pnqierty in maldng bill of lading 
to the order of the seller, or his agent, where goods are shipped in 
buyer's receptacles. — ^Where the seller, in shipping goods which he 
intends to deliver under a contract, takes a bill of lading to his own 
OTder or to that of his agent, does the seller thereby intend to reserve 
property in the goods to himself although the goods are shipped in 
containers provided by the buyer? In Proctor & Gamble Co, v, Peters, 
White & Co,, 233 N.Y, gj {1922), the plaintiff contracted to buy all 
the oil producrf by the seller during the year, the oil to be shipped 
at seller's factory in tanks provided by the plaintiff. Two cars,^ 

"This reenacts Code Civ. Proced., sec. 522 — see su^a, note 8. 

^Five cars belonging to the Railroad were likewise filled with oil and shipped 
under similar bills of lading. Plaintiffs contended that there was an appropriation 
of the oil as it passed into the storage tank. Defendants argued that the passage 
of oil into the storage tank was an act in the process of manufacture and that some 
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provided by the plaintiff, were iSIIed with oil and a bill of lading 
was made to the order of the defendant, agent of the seller, with 
instructions to notify plaintiffs. The defendant struck out the 
name of plaintiffs and substituted the name of Swift & Co. as the 
party to be notified. On delivery of the oil to Swift & Co. the 
plaintiff brought an action against defendant for conversion of the oil. 

The Sales Act provides that where, in pursuance of a contract 
to sell, the seller delivers the goods to a carrier for the purpose of 
transmission to the buyer, he is presumed to have unconditionally 
appropriated the goods to the contract' except where the goods 
are to be delivered at a particular place,* or where, by the bill of 
lading, the goods are deliverable to the seller, or his agent.* In 
the latter case, the seller not only retains the right to possession 
but also the property in the goods and has complete control over 
them, and a second buyer from the seller acquires an indefeasible 
right.* Such right of the seller to thus deal with the goods, the 
jus dispanendi, or "right of disposal," was well established at com- 
mon law. The theory of merchants,* upon which the law proceeds, 
is that, if the shipper* directs delivery to another specified person, 
it indicates his intention to deliver to -the ship captain as bailee 
for the person named, and unless some rule of law prevents, the 
property thereupon vests in the person so named. If the shipper 
directs the carrier to redeliver the goods at their destination to the 
^pper hixruself , or to his order, it indicates an intention that the 
^p captain shall be the bailee for the shipper and the property 
will remain in the latter. 

There are a ntunber of English authorities as to the effect of ship- 
ping goods in containers provided by the buyer where the seller 
takes a bill of lading to his own order. In Van Casteel v. Booker,^ 
L., S., & Co., agents, purchased a quantity of coffee, princix)ally on 
their own credit and in pait with funds provided by B. & (Jo., their 
principal. For the amount of the purchase on their credit, L., 
S., Sc Co. drew bills on B. & Co., and shipped coffee on the latter's 
vessel. An invoice was made out, stating the coffee to be shipped 
by order, and on account and risk of B. & C; but L., S., & Co. 
procurred the captain to sign bills of lading niaking the coffee 
deliverable to their order or assigns. The bill of lading having 
been indorsed to plaintiffs, and B. & Co. having committed an 
act of bankruptcy, the assignees in bankruptcy took possession 
of the cargo upon arrival and plaintiff brought trover. The court 

further act of appropriation was necessary to pass title to the plaintiff. The 
trial court found for the defendants, which was reversed by the Appdlate Division. 
The Ct. of Appeals held, that as to the two cars provided by plaintiff, title in the 
oil passed to the plaintiff. 

*Per. Prop. L., sec. loo, rule 4, subdiv. 2. 

Ubid, rule 5. 

*Per. Prop. Ir., sec. loi, subdiv. 2. 

*Wait V. Baker, 2 Ex. Rep. i (1848); Ellershaw v. Maniiac, 6 Ex. Rep. 570 
(1851); Gabarron v. Kreeft. L. R. 10 Ex. Rep. 274 (1875). 

■Williston on Sales (1909) sec. 282. 

^In the United States, bUls of lading issued by railroads are dealt with in the 
same way as those issued by carriers by water. 

>2 Ex. Rep. 691 (1848). 
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there held that the contract was prima facte made on behalf of the 
vendors, and it was a ^piestion for the jury, looldbQg at the form of 
the bill of lading and language of the invoice, etc., whether the 
goods were not really delivered on board, to be cared for, and on 
account, and at the risk of the buyer, and, if th^ were, the right 
of stoppage in transitu, and also the power of rescinding by the 
buyers, so as to defeat the rights of their creditors, were both at 
an end; but if the jury should think, from the form of the bill of 
lading, that it was intended to preserve the rights cf the unpaid 
vendors until some further act was done, by transfering the bill of 
lading, the right to stop the goods in transitu, and also the power 
of rescinding, would continue until the bill of lading, indorsed, reached 
the hands of the bankrupts.* 

In Ogg V. Shuter,^ where there was a contract for the sale of potatoes 
to be delivered in sacks provided by the buyer, the seller, by 
taking a bill of lading to his own order, was held to have reserved 
the right of disposal, notwithstanding the fact that he had put 
the goods in the bu3rer*s sacks." 

There seems to be a dearth of American authority on the particu- 
lar point in question. The case of Gassier v, SchepUr,^ is simitar 
to the English cases " where the goods are shipped in the buyer's 
vessel. In Dews v. Nat, Exchange Bk. of Milawukee}^ where a 
bill of lading was made out to the (xrder of the shippers and indorsed 
by them to the person discounting their draft on the vendee, it 
was held that title did not pass until payment by drawee, though 
the goods were delivered in the drawee's diip. This same principle 
was applied to a slightly different situation in the case of Ward v. 
Taylor}^ There the vendor delivered goods to a carrier, consigned 
"to shipper, to the care of Ward, (buyer)." The fact that the 
goods came into the possession of an agent of the vendee at an inter- 
mediate point, to whose care they were shipped, as heli)er-on of 
the forwarding of them to their destination, was held not to con- 
stitute a deUvery to the vendee.^* 

The provision of the Sales Act,*^ however, is merely an adapta- 
tion of the common law rule which was a rule of presumption to 
be rebutted by the circumstances of the case." In the present 

*Por similar cases where goods were shipped on buyer's vessel see Mitchel v, 
Elde, II Ad. & £1. (Eng.) 888 (18^0); Turner v. Trustees of Liverpool Docks 
6 Ex. Rep. 543 (1851); Moakes v. Nicholson, 19 C. B. (n. s.) 290 (1865); Gabar- 
ron v. Kreeft, supra, note 5. 

"L. R. I C. P. Div. 47 (1875). 

i^Another view of the dSect of putting the goods in the buyer's receptacles, 
where the receptacles are of very slight value compared with the value of the 
goods put into uiem, is that by accession the property in the sacks passes to the 
seller. See Williston on Sales, (1909) sec. 277; also Atchinson, Topeka& Santa 
Pe Ry. Co. v. Schriver, 72 Kan. 550 (1906). 

»5 Daly (N. Y.) 476 (1875). 

^Supra, note 9. 

*^i U. S. 618 (1875). 

"56 111. 494 (1870). 

"The only authority given was the English case of Turner v. Trustees of 
Liverpool Docks, supra, note 9. 

"Supra, note 4. 

"Armstrong v. Coyne, 64 Kan. 75 (1902). Williman M. Co. v. Pussy, 15 
Mont. 511 (1895); Farmers & Mechanic's Nat. Bk. v. Logan, 74 N. Y. 568 
(1878). 
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case, the seller at all times intended to reserve the property in the oil 
as the bill of lading was made out to the oxder of his agent. The fact 
that the seller instructed the defendant to name the plaintiff in the 
bin of lading as the party to be notified, did not show an intent to 
pass title in the oil to the plaintiff, for a direction in a bill of lading, 
running to the consignor, that the buyer shall be notified of the 
arri^ of the goods, does not give the buyer any rights in the goods.^* 
The property in the oil having been reserved by the seller, the act 
of his agent in selling the oil to a subsequent vendee did not con- 
stitute an act of conversion. 

Claudia Af. Barnes, '23, 

Taxes: Inheritance: Revocable trust. — Can a person who wishes 
his property to pass free from any inheritance tax accomplish this 
result by means of making a trust deed, in which he reserves the 
power to revoke at any time? This question is brought up in Matter 
of Cochrane, 117 Misc. (N.Y.) 18 {1Q21), In this case the decedent, 
during her lifetime, created sevei^ trusts for the benefit of five 
friends for life, and after their death the trustees were directed to 
pay over the corpus to certain named persons. In each of the 
deeds of trust there was a right reserved that "no sale of said bonds, 
or any of them,* * * or reinvestment of the trust funds shall be made 
during the lifetime of the party of the first part without her written 
consent.* * * ." And in each deed the decedent reserved the power 
to revoke at any time. A tax on the life estates was assessed under 
the Transfer Tax Law,* from which an appeal was taken to the 
Surrogate's Court. It was held that the reservation of the right 
to revoke, alone, did not cut down the absolute character of the 
gifts, inter vivos and that the intention of the donor was that the 
transfer be immediate, and not after death, since the beneficiaries 
had unrestricted enjoyment of the avails. 

The cases are in confusion in New York upon this general field, 
and are well discussed in the opinion of the principal case. It would 
seem, however, that the instant case represents the weight of 
authority upon its facts. The leading case in this state on the 
subject is Matter of Masury,^ where it was held that the reservation 
of the power to revoke alone did not prevent the property 
from vesting in the beneficiaries at that time, but that this reservation 
plus a reservation of income during the grantor's life did; conse- 
quently the transfer tax could be levied in the latter case, but not 
in the former. Soon after this decision doubt was cast upon it 
by way of dictum in Matter of Bostwick} But the decision is not 
contra to the Masury case, inasmuch as in this case the grantor, 
besides reserving the power to revoke, also reserved the power to 
alter or amend the trust, to withdraw or exdiange the trust prop- 
erties, and to control any sale by the trustees. These reservations 
clearly indicate that the transfer was not to "take effect in pos- 
session or enjoyment" until the death of the grantor. 

*Tax Law, sec. 220. 

«28 App. Div. (N. Y.) 580 (1898), aff'd. without opinion in 159 N. Y. 532 
(1899). 
•160 N. Y. 489 (1899). 
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The cases are uniform in holding that where the grantor reserves 
the income or any part of it to himself for his life, the transfer tax 
can be collected at his death.* This is also true in any case where 
the grantor makes his own life a measuring life, even though the income 
of the estate is to go to another.* The latest expression of the Court 
of Appeals on the point seems to be in Matter of BowerSy^ and ap- 
pears to be more liberal than the view held in the Bostwick case. 
In the Bowers case it was held that a reservation that the grantor 
might approve investments, or with the approval of the trustees, 
"alter, amend or revoke'* the terms of the trust, or confer new powers 
on the trustees, did not prevent title from passing immediately 
to the beneficiaries. 

Although there is one lower court case^ which is directly contra 
to the principal case, and on almost identical facts, it would seem 
probable that the court would not allow the Transfer Tax Law to 
apply, where property is given in trust, reserving a simple right of 
revocation in the grantor. Of course it must not affirmatively 
appear that the transfer was made in contemplation of death, or 
with the purpose of evading the statute — ^the reservation of the 
power to revoke does not, of itself, evidence any such intention. 

Granting this to be true, another question arises, namely, could 
the legislature, by law passed after the creation of a trust with a 
simple power of revocation, but before the death of the grantor, 
impose a tax upon such transifer, to be collected on the death of the 
grantor ? It is subnaittai that this could not constitutionally be done. 
In Matter of Craig^ the grantor, by a deed executed before the passage 
of any transfer tax law, gave property to trustees for his own bene- 
fit for life, then over. At the grantor's death a transfer tax was 
sought to be applied. The court held it did not apply, sa5ang: 
"No reservation being made of the i)ower of revocation, it became 
operative and effective as a grant upon execution and delivery, 
wholly irrespective of the time when possession was to be given 
of the estate conveyed.'* In the principal case and those in accord 
with it it has been decided that a mere power to revoke reserved in 
the grantor does not prevent the property from passing at once 
to the beneficiaries. Would not, then, any attempt by the legis- 
lature to tax such a transfer by statute passed after it had been 
made be unconstitutional as a deprivation of property without 
due process of law?* The holding in the principal case must of 
necessity be that in such a deed the beneficial interest vests immed- 
iately, subject to being divested by the exercise of the reserved 

^Matter of Green, 153 N. Y. 223 (1897); Matter of Masury, supra, note 2; 
Matter of Cornell, 170 N. Y. 423 (1902); Matter of Dana Co., 215 N. Y. 461 

(1915). 

•See Siebert's Appeal, no Pa. 329 (1885). 

•195 App. Div. (N. Y.) 548 (1921), aff'd. without opinion in 231 N. Y. 613 
(192 1). See also Matter of Voorhees, 200 ApfO. Div. (N.Y.) 259 (1922). 

Matter of Miller. 109 Misc. (N. Y.) 267 (1919). 

897 App. Div. (N. Y.) 289 (1904), aff'd. on opinion below in 181 N. Y. 551 
(1905). 

•Matter of Pell, 171 N. Y. 48 (1902); Matter of Smith, 150 App. Div. (N. Y.) 
805 (1912). 



Digitized by 



Google 



404 THE CORNELL LAW QUARTERLY 

pcfwer of revocation. Consequently, if such a question as the one 
suggested should oome before the courts, it is submitted that it 
cannot be held that the tax can have any retroactive effect. 

Upon this question the very recent case of Matter of LyanS^ is 
in xK>int. There land was conveyed in 1908 to husband and wife as 
tenants by the entirety. In 1916 the Tax Law was changed to 
make the right of the survivor in such tenancies subject to a transfer 
tax, and the act purported to tax such estate whenever created, 
provided that death occurred after 1916. It was held that the tax 
could not apply to this situation. *'The estate by the entirety 
with all its incidents was vested in Mr. and lAis. Lyon in 1910. 
What was then acquired may not subsequently be diminished by 
a tax upon that acquisition." 

WaUer L. Miller, '22. 

Transfer Tax: Tenants By Entiret7:Dower.— A novel question 
is presented by the recent case of Matter of Dunn, N. Y. Law Journal 
Apr. 14, 1922. In this case, a widow appeals from the transfer 
tax procee^ng upon the ground that the appraiser erred in failing 
to deduct the value of her dower in assessing the transfer tax on 
real estate owned by the decedent and herself as tenants by the 
entirety. Upon the death of the decedent, the provisions of sub- 
div.7 of sec.220 of the Transfer Tax Law applied. This section 
provides that the right of the surviving tenant by the entirety to 
the ownership of sudi property shall be deemed a transfer taxable in 
the same manner as though the whole property to which such 
transfer related belonged absolutely to the deceased tenant by the 
entirety, and had been bequeathed to the surviving tenant by the 
deceased tenant, by will. The court said that if the tax was fixed 
on the assumption that the realty belonged to the deceased husband, 
the widow should receive the benefit to which such an assumed 
ownership entitled her, namely, the right to deduct the value of 
her dower from the value of the assumed devise. 

An estate by the entirety is sui generis, deriving its peculiarity 
from the ancient common-law doctrine that husband and wife are, 
in law, but a single person. The estate in its nature and scope is 
indivisible and inseverable. The tenants holding tmder such estate 
are seized per tout et non per my, that is, by the whole and not by 
the moiety.^ The survivor of the marriage is entitled to the whole 
estate, which right cannot be defeated by a conveyance to a stranger, 
nor by a sale tmder execution against the other tenant.* Joint 
tenants are seized per my et non per tout, and upon the deatih of 
one tenant, the whole of the estate passes to the survivor.' The 
wife, in an estate by the entirety, has no dowCT in the land after 
the death of the husband.* The widow of a joint-tenant is not 

"N. Y. L. J. (Ct. of App.) Apr. 28, 1922 (decided Apr. 8, 1922). 
'36 Amer. Law. Rev. 214. 
*i Tiffany on Real Prop. (2d Ed.) sec. 194. 
»i Tiffany on Real Prop. (2d Ed.) sec. 191. 

*Dower, 19 C. J. sec. 52; Roulston v. Hall, 66 Ark. 305 (1899); McCreaiy v. 
McCorkle, 54 S. W. (Tenn) 53 (1899). 
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entitled to dower.* The interest of one as tenant in conunon is 
subject to dower, the undivided share being regarded as a separate 
tenement of which the deceased husband is solely seized.* That 
dass of legislation designated as the Married Women's Acts has 
caused this estate by the entirety to be repudiated in several juris- 
dictions/ However, it has been judicially settled that tenancy by 
the entirety has not been abolished in New York.* 

The Transfer Tax Laws were passed to impose a tax upon the 
privilege of taking property by inheritance, and not upon the prop- 
erty itself.' The object of the statute has been stated to be, 
"to bring under taxation all taxable transfers of property."^® Cer- 
tain deductions have been allowed from the valuation of the estate 
for the purpose of taxation, for example, the amount of disburse- 
ments of a temporary adnainistrator," the value of a worthless 
account," the value of dower." The original Transfer Tax statute 
was held not to be applicable to cases where a surviving tenant by 
the entirety succeeded to the estate of the other tenant." The 
reason was that, from the time of the deed creating the estate, each 
tenant has possessed the right to use and enjoy the whole of the estate, 
and there was no transfer of any part of the estate upon the death of 
one of the tenants." Because the existing statute could be evaded 
by the creation of an estate by the entirety, it became necessary 
to add another sub-division to that section of the statute. Sub- 
division seven was added, the construction of which is involved in 
the principal case. Primarily, the statute created an inheritance trans- 
fer tax. With this and the other provisions added, it now imposes 
a tax on such transfers inter vivos as are made in contemplation of 

*iTiffany on Real Prop. (2d Ed), sec. 218. 

•i Tiflfany on Real Prop. (2d Ed.) sec. 218; Harvill v. Holloway, 24 Ark 19 
(1862); Ross V. Wilson, 58 Ga. 249 (1877); Cook v. Walker, 70 Me. 232 (1879). 

'CaUf., Con., Minn., Neb., Ohio. Okla., W. Va., and Wis.— i Tiflfany on Real 
Prop. (2d Ed), sec. 194. 

■29 Har. L. Rev. 201 ; Hiles v. Fisher, 144 N. Y. 306 (1895). 

•Matter of Dows, 167 N. Y. 227 (1901); Matter of White, 208 N. Y. 64 (1913); 
Matter of Penfold, 216 N. Y. 163 (1915). The construction is the same in the 
following states; Colo., Idaho, Ind., Iowa. La., Minn., Mo., Nev., Rh. Is., 
Utah, Va., Wash., and Wis. Mr. Justice White has said. "The right to take 
property by devise or descent is a creature of the law, and not a natural right — ^a 
privilege, and therefore the authority which confers it may impose conditions 
upon it. From these principles it is deduced that the Statesmay tax aprivilege.***" 
Knowlton v. Moore, 178 U. S. 41, 55 (1900) ; quoted from 7 Cor. LawQuarterly. 
249. The succession tax is not a penalty.— -Strode v. Commonwealth, 52 Pa. 
181 (1866); Dos Passos, Inhertance Tax, (2)ed. sec. 8. 

"Dissenting opinion of Vann, J. in Matter of Bronson, 150 N. Y. i at p. 13. 
(1896). 

"Matter of Gihon, 169 N. Y. 443 (1903). Expenses of litigation over a will 
may not be deducted from the estate before valuing it for purpose of the transfer 
tax. — Matter of Westum, 152 N. Y. 93 (1897). 

"Matter of Manning, 169 N. Y. 449 (1902). 

"In re Church's Est., 142 N. Y. Supp. 284 (1913); In re Browning's Est., 
158 N. Y. Supp. 655 (1916). 

"Matter of Wormser, 102 Misc. (N. Y.) 501 (1918). 

"Matter of Klatzl, 216 N. Y. 83 (1915); Matter of Wormser, supra, note 14; 
29 Har. L. Rev. 201 . The common-law l£eory was that the survivor did not take 
a new acquisition but held under the original grant or devise, the estate being 
merely freed from participation by the other tenant. 
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death or as take effect in possession or enjoyment at or after death: 
such conveyances, that is, as might otherwise be resorted to, to evade 
an inheritance tax. The tax is upon the transfer, whether by inheri- 
tance or grant, but the payment of the tax in either case is deferred 
until death. The purpose of the new sub-division was to prevent par- 
ties from defrauding tfie taxing power. With this purpose, it seems 
clear that the section could not apply where the tenancy by the 
entirety was created before the passage of this section. At that 
time there could be no fraud. Also, under such circumstances, there 
was no transfer after the passage of the section upon which the 
tax could be imposed. The section was held not to apply where 
the estate was created before the passage of the section in a very 
recent case in New York.^* In that case it was said, "that on the 
death of one tenant the fee vested in the other, not because there 
was a transfer of any part of the estate, but because the survivor 
was the representative of the single ownership. As there was no 
transfer **** there can be no tax." It is argued in the principal 
case*^ that the dower interest of the surviving wife should be de- 
ducted before assessing the value of the estate for the purpose of 
the transfer tax. The nattue of the transfer which is the subject 
of the tax may be ascertained by determining what is the proper 
construction of the statute." Several possible theories of construc- 
tion will be suggested. 

First, that the tax is on the transfer inter vivos by which the ten- 
ancy by the entirety is created, but payment is deferred until the 
death of the tenant. The measure of the tax is fixed as if the hus- 
band had owned the whole of the estate at the time of his death. Since 
the purpose of the statute is to prevent fraud upon the taxing 
power and the measure is placed upon the value of the whole estate, 
there seems to be no basis for assunung that the State would intend 
to reduce this siun by allowing a reduction of one-third of the estate, 
which is the value of the dower interest in it. 

Another possible construction is that under the Statute each 
tenant by the entirety has a life estate with a contingent remainder 
in fee. At the death of the husband, the wife would acquire a 
vested remainder in fee. This vesting by operation of the con- 
tingency, i. e. the death of the husband, might be regarded as a tax- 
able transfer. The wife has no dower in her own life estate; nor 
in the remainder in fee, for the husband was never seised of that 
estate. Therefore, even under this assumption, there could 
be no deduction for dower. No case has been found in which either 
of these theories of construction has been appUed. 

There is a third possible construction based upon the view set forth 
in Matter of Klatzl}^ The deed creating the estate by the entirety, 
if from the husband, might be said to give the whole estate to the wife. 
The husband could not convey to himself as tenant by the entirety 

"Matter of Lyon, N. Y. Law Journal, Apr. 28, 1922, But see. In re Greim's 
Est., 183 N. Y. Supp. 149 (1920). 

"Matter of Dunn. N. Y. Law Journal, Apr. 14, 1922. 
"Tax Law, sec. 220, sub-div. 7. 
^^Supra, note 15. 



Digitized by 



Google 



NOTES AND COMMENT 407 

with his wife, since that would be eqtdvalent to convejnng the whole 
estate to himself. If this is the transfer upon which the tax is 
imposed, measured as at the death of the husband, it does not 
seem that there could be any deduction for dowCT. Since the 
husband, in fact, had no estate in himself, there seems to be no 
estate to which the dower right of the wife could attach. Or, the 
transfer might be said to be to a separate entity composed of the 
husband and the wife for the purpose of receiving property. Such an 
entity was the basis of the estate by the entirety and since the estate 
has been retained in our law, this entity theory has also been re- 
tained.*® By such a theory, there would be no separate estate in 
the husband in which any right of dower could attach. 

It is also possible that this statutory section should be construed 
as changing the common law doctrines as to the nature of a tenancy 
by the entirety; at least, for the purposes of taxation. By the 
common law theory, discussed above, the wife would be said to 
own the whole of tiie estate from the time of the creation of the 
estate by the entirety. So, it would not be reasonable to say that she 
could have a dower interest in her own land. Her right to dower must 
depend upon the assumption by statute that, a moment before his deatii, 
the husband owned the whole estate. That the value of the wife's 
right of dower attached at once and should be deducted from the 
value of land which the statute assumes was devised by the husband 
to the wife. 

If the section be regarded as ambiguous, the judicial tendency^^ 
to hold that all doubt as to its construction should be resolved in favor 
of the one charged with the payment of the tax may be decisive of 
the question. But, if the section may be construed as imposing a 
tax upon a transfer inter vivos, with the provision that the amount 
of the tax be measured upon the value of the estate at death, there 
is no ambiguity. With such a construction, the tendency to favor 
the taxpayer would have no application." 

Leonard W. Burdick, '23. 

«"i Cor. Law Quartbbly 200. 

"Smith V. Browning, 225 N. Y. 358 (1919); In re Kolb's Est., 186 N. Y. Supp. 
670, 671 (1921); State V. Branham, 228 S. W. (Tenn.) 58, 59 (1921). But see, 
Larson v. MacMiUer, 189 Pac. (Utah) 579 (1920). 

"Larson v. MacMiller, supra, note 21. 
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Book Reviews 

Herbert R. Rbif, Editor. 

Intervention in International Law. By EUery C. Stowell. John 
Byrne and Company, Washington, D.C., 192 1. pp. viii, 558. 

This volume does not pretend to deal with the subject of inter- 
national procedure in cases where intervention of some kind has 
been determined upon — ^to that subject, we are told, a subsequent 
volume will be devoted. In the present work the author considers 
only "the occasions when a state is justified in employing force 
or the menace of force to influence the conduct of another state." 
Here we are, of course, in the field of international law, and, as 
the author reminds us, "international law is discovered in the gen- 
eral practice of all the states." It is, therefore, to a consideration 
of the practice of states in the past that the author, in the study 
of the principles which govern the right of intervention, devotes 
his attention. Intervention he defines in his preface as "the right- 
ful use of force or the reliance thereon to constrain obedience to 
international law." 

The book is divided into only five chapters. The first which 
is entitled "Interposition," deals with action taken to obtain redress, 
indemnity, or security against future wrongs, or to enforce ex- 
piation or punishment. The second chapter bears the title "Inter- 
national Police," in which more than two hundred pages are de- 
voted to the right to intervene on humanitarian grounds, as, for. 
instance, to prevent persecution, oppression, other forms of in- 
justice, or uncivilized warfare, to suppress the slave trade, and to 
enforce regulations of foreign commerce for the benefit of passengers 
and seamen. Under the title "Non-interference" the author in 
chapter three deals with acts affecting in one way or another the 
sovereignty of states, such as violations of sovereignty, the support 
of revolution, conquest, and the like. The last two short chapters 
are both in the nature of conclusions, though only the last one 
bears that title ; and the final conclusion is that, after aU, international 
law draws a line between the due exercise of sovereignty which it 
justifies, and "the abusive insistence upon independent action 
without consideration of tiie equally important rights of other 
states and the interests of the common weal," which it reprobates. 

The text and the footnotes contain copious quotations from the 
diplomatic correspondence of different nations, and continuous 
reference is made to the views of other writers on the subjects dealt 
with. The book should prove useful in helping to formulate cer- 
tain international practices into something sufficiently definite to 
justify the name of law, and in advancing the general recognition 
of equitable and just principles of international conduct. 

C. K. B. 
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History of the San Fraadsco Committee of Vigilance of 1851. A 

Study of Social Control on the California Frontier in the Days 
of the Gold Rush. By Mary Floyd Williams, Ph D. Pp. i-x ; 1-543 
[University of Cahfomia Publications in History. Volume XII. 
Herbert E. Bo'ton, Editor 1921.] 

In a generation when l3aich law offers one of our most baffling 
problems, Dr. Williams' history of the San Francisco Vigilance 
Committee will be welcomed by those interested in this absorbing 
subject from a legal point of view, as well as by historians who are 
studying the philosophical lundamentals of democratic govern- 
ment. 

The book opens with a crisp summary of the form of Mexican 
government in California prior to the seizure of that country by 
American immigrants, special attention being paid to the con- 
struction of the courts and to the administrative system of justice. 
With this as a background the author sketches briefly the rise of 
the Bear Flag Republic, and its admission into the Union. But 
before a well ordered government could be organized, the discovery 
of gold in the American River was noised abroad, and a swarm ai 
adventurers, lured by the prospect of sudden and easy wealth,invaded 
the primitive community. From all parts of the world came im- 
migrants, drawn from the lawless elements of more civilized localities, 
witii a strong admixture of outright criminals, released from the Aus- 
tralian penal settlements. Yet, as the greater part were Americans, 
they brought with them the capabilities of organizing at least a 
rough framework of government, suitable to the mining camp and 
frontier settlement. Their code, the "Lex Diggerorum," furnished 
a modus vivendi for the outlying communities of California; and 
these forms of justice, though crude, were, at least, one step re- 
moved from mob law. 

In San Prandsco, however, where a governmental machinery 
already existed, the problem was more difficult, for any attempt 
to enforce law and order outside the courts was, strictly speaking, 
illegal, and, to a certain extent, revolutionary. Had the government 
been efficiently administered by capable and honest officials, action 
by the citizens would, of course, have been unnecessary; but, 
unfortunately, the influx of undesirables had proved too heavy for 
the ship of state. A gang of roughs, known as the "Hounds," who 
kept their headquarters in a tent, appropriately dubbed "Tammany 
Hall," held the dty in terror by robberies and other outrages, until 
suppressed and scattered by a self-appointed committee of law and 
order. 

Efforts to build up an orderly administration by the ordinary 
processes of law were doomed to failure. Not only were officials 
easily corrupted, but a copious supply of imscrupulous lawyers 
gained a profitable livelihood by securing acquittals for their clients 
by the most questionable methods. Conviction soon became 
almost an impossibility, and the desperado dominated the town. 
Moreover, the jails were hopelessly inadequate. Escape was easy, 
and there was little probability of a convict being obliged to serve 
out his time. 
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With this increase in disotxier the miner tribunals, which had 
held lawlessness in check during the first great migration, rapidly 
degenerated into angry mobs. In despair of obtaining any assist- 
ance from properly constituted authority to aid them in the sup- 
pression of crime, the miners in the outlying districts now adopted 
l3^ch law in its most flagrant form. Thus, caught between the 
two millstones of impotent justice and mob vengeance, the more 
wealthy and influential citizens of San Francisco organized themselves 
in 185 1 into a Committee of Vigilance. Under a constitution, 
dated June 9th, 1851, the committee began its labors. It aimed 
not so much at interference with the existing government as to aid its 
oflScers in discharging their functions, but it specifically reserved the 
right to execute justice with its own hands when the law courts were 
deemed incapable of doing so. At first the Vigilantes were com- 
pelled to erect their own tribunals and administer their own punish- 
ments, but, as the more notorious outlaws were roimded up and 
expelled from the commtmity, there was a disposition to turn prison- 
ers over to the authorities, especially in the case of those guilty of 
less heinous offences. Order was gradually restored, and tiie com- 
mittee, after securing the election of a suitable group of officials, 
disbanded itself. 

The danger, however, was not yet passed. Within a few years 
San Francisco fell into the hands of a gang of tmscrupulous politi- 
cians who had come from the east, attracts to a primitive settle- 
ment that offered favorable opportunities for their talents. In 
1856 affairs had reached such a crisis that it wad necessary to re- 
convene the committee. Actuated by their old spirit, tiiie Vig- 
ilantes gathered together, and in a few months rid the city of its 
officers and restored order. 

In her narrative of these interesting events, Dr Williams has 
carefully pointed out that the Vigilantes were not a lawless body, 
overridmg the proper governmental authorities, but a group of sober, 
substantial citizens, enforcing law and order in a community where 
the legal machinery had broken down. Obviously a democratic 
government cannot rise above the mean level of its constituency; 
and, in a locality afflicted with a superabundance of Australian 
convicts and "Sydney" Ducks, it beoanes incumbent on the re- 
spectable element to enforce order by extra-legal methods, if necessa- 
ry. Much emphasis has been laid, in this book, on the American char- 
acter; its adaptability, its love of fair play, and its ability for self- 
government under the most trying circumstances. We are pleased 
to note that the author has not allowed herself to become entangled 
in the abstractions of jurisprudence or in theoretical notions of 
right and wrong in dealing with a period that called for bold and 
decisive action. The question as to whether the Vigilantes were 
rebels, technically speaking, need not detain us long, for at least 
this much is certain, there would have been anarchy without them; 
and, besides, there is always the aphorism, that "nothing suc- 
ceeds like success." 

Dr. Williams' book shows careful research. The available sources 
are copiously quoted and reenforced by scholarly opinions sudi 
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as Bancroft's. The style is dear and bracing, the anecdotes serve 
the general purpose of the theme, and the conclusions are care- 
fully drawn. It is a work that ^ould be read with interest by 
students of American law and history. 

Ithaca N. Y. N, M. Grouse. 



The Law of Contracts. By Samuel Williston. Vol. V. Forms. By 
Clarence M. Lewis. Baker, Voorhis & Co., New York. 1922. 
pp. xi, 725. 

This book of forms, prepared by Mr. Lewis with the approval 
of Professor Williston to constitute volume five of Williston's in- 
valuable work, is a most useful complement. Its particular value 
to the practitioner consists in the fact that, while it does not pri- 
marily attempt to cover all the ordinary contract forms, it does stress 
the types of current contracts not usually to be found in other form 
books. The outstanding feature of the book is that the forms rep- 
resent the latest commercial practices and embody the present 
technical usages of professions and occupations not solely commer- 
cial, nor as yet generally familar to members of the bar. For ex- 
ample, among many others, the book includes such forms as these: 
building contract on cost plus basis, sale of goods on consignment, 
license to use patented invention, newspaper syndicating of artist's 
or writer's work, contract between creditors and embarrassed sol- 
vent debtor providing for corporation controlled by creditors, pro- 
tective agreement for deposit of bonds to avoid foreclosure of mort- 
gage, the Producing Manager's and Actors* Equity Association 
standard form of actor's contract, dramatic production contract, 
author and publisher's contract, motion picture contracts, labor 
tmion protocols and agreements, strike clauses, arbitration clauses, 
baseball player's contract, etc. It is at once apparent that here 
is a fund of information and assistance not hitherto readily avail- 
able elsewhere. 

The compiler states that "an effort has been made to include as 
far as possible only forms and clauses based upon those which have 
been construed by the courts or have been used in actual practice. 
Cases construing the contracts and clauses and from whidi many 
of the forms have been adapted are cited." Moreover, there are ntmier- 
ous references to the corresponding subjects in Williston's text, so that 
the substantive law involved in the form can be conveniently used by 
the draftsman to refresh his recollection or modify the form when nec- 
essary. The cumbersome repetition of the expressions "party of the 
first part" and "party of the scond part" has been avoided by a dearer 
and briefer designation of the pities. 

The book would seem to be a practically indispensable tool in 
every modem and busy law office. 

£. H. W, 
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Principles and Sources of Title to Real Property, by Anson Getman, 
Matthew Bender and Co., Albany, N. Y., 192 1. iv., 877. 

Apparently the author has taken the contents of his card index 
or his note book, acquired during a period of service as head of 
the Title Bureau in the New York State Attorney General's OflSce, 
and thrown the same into book form. His work is local. It con- 
tains much historical matter with respect to land titles in New 
York State which is useful, and in its collation of matter relating 
to State holdings of land and State grants, there is much that is 
not otherwise readily available to the practitioner. It is in the presen- 
tation to the profession of facts about real estate law which come 
peculiarly to the attention of the Attorney General's Office that the 
book is most valuable 

The author, however, does not confine himself to this field, 
but has here and there dealt with matters not strictly germane to 
the subject in hand. For example, on pages 366 and 455, the author 
has commented on the law witii respect to tenants by the entirety. 
Both these sections are found in the chapter on awards of the Court 
of Claims. On page 455, the ownership of a mortgage by man and 
wife as tenants by the entirety is discussed, and references made 
to two cases in the lower courts, but no reference is made to one of 
the leading cases on the subject. Matter of Albrecht, 136 N. Y. 91. 

This same tendency to place irrelevant and fragmentary matter 
at various places in the book is observable on page 446, where under 
the heading of ''Supension of Alienation," two rather unimportant 
cases on that subject are treated. Of course, there are dozens of 
cases on the subject of suspension of the power of alienation in the 
State. It would seem that no treatment at all was necessary, but 
if anything was to be said, it should have been more comprehensive. 

Again on page 436, the author has a subdivision on "Delivery 
to TTiird Person," and discusses only two cases on the rather difficult 
and frequently occurring question regarding delivery in escrow, 
although there are ntmierous cases in New York bearing on this 
question. 

The method of treatment is by a statement of the holdings with 
frequent quotations from opinions. There is little in the book by way 
of discussion, criticism, or presentment of the author's views. 

In summation it may be said that in so far as the history of titles 
and grants from the State is concerned, the book contains much val- 
uable material. In so far as it attempts to deal with the law of 
real property generally, it is unsatisfactory. 

G. G. B. 
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Conflict of Laws. By John P. Tieman. Callaghan & Co. Chicago. 

1921. pp. iii, III. 

International Law, Chiefly as Interpreted and Applied by the United 
States. By Charles Cheney Hyde. Little, Brown, & Co., Boston. 

1922. Two Volumes, pp. Ixxxvi, 1790. 

Some Legal Phases of Corporate Financing, Reorganizationi and 
Regulation. By James Lynde Stetson and Others. The Mac- 
millan Co., New York. 1922. pp, ix. 374. 

The Trust Problem in the United States. By Elliot Jones. The 
Macmillan Co., New York 1921. pp. xx, 565. 
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